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WILLIAM D. Love 


William D. Love, member of the U. S. Board of Tax Appeals since 1925, died 
in Washington, D. C., on Sunday, April 16. He was born in Old Washington, 
Texas, and received his education there. While teaching school he studied law, 
and, after admittance to practice in 1896, became one of the leaders of the 
Texas bar. He was a former law partner of Vice-President Garner. On April 4, 
1925, Mr. Love was appointed to the Board of Tax Appeals, and last June 
was reappointed by President Hoover for a twelve-year term. 
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Capital Gain in Relation to the Deduction 
Limitation for Charitable Contributions 


NuMBER 5 


By FREDERICK SCHWERTNER * 


ONTRARY to the practice of the Bureau of 
CC Internal Revenue since the latter part of 1931, 

capital gain should be included in net income in 
applying the statutory limitation that deductions for 
charitable contributions are not to exceed 15 per cent 
of the taxpayer’s net income, the U. S. Board of Tax 
Appeals definitely held in the case 
of Aaron Straus v. Commissioner of 


Congress in the Revenue Act of 1917 first adopted 
the policy of encouraging gifts to charitable institu- 
tions by allowing a deduction for such contributions to 
an amount not in excess of 15 per cent of the taxpayer’s 
taxable net income. The provision for this deduction 
has been repeated in the subsequent revenue acts. 

The capital gain provisions were 





Internal Revenue 1 in a well-reasoned 
and illuminating opinion by Hon. 
J. Edgar Murdock. 

This decision vindicates the prior 
practice of the Commissioner in al- 
lowing the deduction on total net 
income, which was followed from 
the time of the enactment of the 
Revenue Act of 1921, in which the 
capital gain provisions first appeared, 
until November 3, 1931. On the 
latter date the Board of Tax Ap- 
peals held in Hallie D. Elkins, 24 
BTA 572, that the ordinary net 
income afforded the basis for the 
deduction limitation for charitable 
contributions where a capital net 
loss was involved. Following the 
decision in the Elkins case, the Com- 
missioner issued a ruling, I. T. 
Mim. 3931, XI-7-5386, that where 
a capital net gain, receiving the 
benefit of the 12%4 per cent tax 
rate, is involved, such income is 
excludable from net income in applying the 15 
per cent limitation on deductions for charitable 
contributions. 

* Of the Washington, D. C. Bar. 

1Epitor’s Note.—This decision, promulgated on April 6, 1933, over- 
tuled three prior division decisions of the Board on the same question.— 
Ralph W. Harbison, 26 BTA 896; Susan Dwight Bliss, 27 BTA 205; and 
Mary Colgate, 27 BTA 506. In the Straus case the Board avoided recon- 
sideration of the question of the effect of capital net losses on the income 
ase against which the limitation on deductions for charitable contribu- 
tions applies, although the principle established by the Straus decision 
may be determined to be in conflict with present Board rulings (Hallie 
D, Elkins, 24 BTA 572, and Charles J. Livingood, Exr., Estate of Mary 


M. Emery, 25 BTA 585) that capital net losses are excluded in cases 
where it is necessary to apply the 15 per cent limitation on contributions. 
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originally adopted by Congress in 
the Revenue Act of 1921, but it is 
clear from the legislative history of 
that act and the subsequent acts 
that it was not the purpose of Con- 
gress to disturb the 15 per cent 
deduction for charitable contribu- 
tions by the election of a taxpayer 
to have his capital gains taxed at 
12% per cent. 

In Report No. 275, 67th Cong., 
Ist Sess., Senate Finance Commit- 
tee, covering the Revenue Bill of 
1921, it is stated on the subject of 
deductions: 

Section 214 allows substantially the 
same deductions in computing net in- 
come as are authorized under existing 
— > °’= 
The Committee expressed no intent 
to change the deduction for chari- 
table contributions by reason of the 
capital gain provisions. It is fair to 
assume that if Congress had in- 
tended to limit the deduction for 
charitable contributions to ordinary net income 
where part of such income was taxed as capital gains 
at 12% per cent, this change of policy would have 
been affirmatively announced, since it is the practice 
of the Ways and Means Committee and the Senate 
Finance Committee to explain in their reports the 
nature of changes made by a new revenue bill. 

The legislative purpose of the enactment of the 
capital gain provision was well stated by Mr. Justice 
Stone, who delivered the opinion of the Supreme 
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Court of the United States, in Burnet v. Harmel, 
decided November 7, 1932, 77 L. ed. 59, as follows: 

Before the Act of 1921, gains realized from the sale of 
property were taxed at the same rates as other income, 
with the result that capital gains, often accruing over long 
periods of time, were taxed in the year of realization at 
the high rates resulting from their inclusion in the higher 
surtax brackets. The provisions of the 1921 revenue act 
for taxing capital gains at a lower rate, reenacted in 1924 
without material change, were adopted to relieve the tax- 
payers from these excessive tax burdens on gains resulting 
from a conversion of capital investments, and to remove the 
deterrent effect of those burdens on such conversions. House 
Report No. 350, Ways and Means Committee, 67th Cong., Ist 
Sess., on the Revenue Bill of 1921, p. 10; see Alexander v. King 
(C. C. A. 10th) 74 A. L. R. 174, 46 F. (2d) 235. 

One of the purposes of the adoption of the capital 
gain provisions was to stimulate the sales of property 
held. by taxpayers more than two years by offering 
a lower rate of tax on such income, and the Govern- 
ment benefited from these provisions as well as 
the taxpayers, as the internal revenue receipts will 
disclose. 

It was definitely recognized by the Circuit Court 
of Appeals for the Second Circuit in Sadkowsky v. 
Anderson, 29 F. (2d) 677, that under the Revenue 
Act of 1921 the 15 per cent deduction for charitable 
contributions was not cut off by the capital gain pro- 
visions. In that case, the taxpayer elected under 
Section 330 of the 1918 Act to have his income from 
the clothing business computed and taxed as that of 
a corporation. The Commissioner refused to allow 
any deduction for charitable contributions on such 
income, because no such deduction was allowable to 
corporations. Circuit Judge Augustus N. Hand, who 
delivered the opinion of the Court. made the follow- 
ing observations: 

The fact that the allowance of charitaJle gifts was not 
cut off where income of individuals derived from capital 
gains was taxed at special rates under Section 206 of the 
Revenue Act of 1921 (42 Stat. 232) * * cannot extend 
the deduction to income derived from plaintiff's clothing 
business. The option in those cases related merely to 
rates, and was accompanied by no language providing for 
the “computation” of the income as that of a corporation. 
If this expression of opinion of Circuit Judge Hand 
is sound as to the 1921 Act, it is equally applicable 
to the subsequent acts, because the capital gain pro- 
visions were reenacted in substantially the same 
language. 

The Commissioner reversed his policy of allowing 
the 15 per cent deduction on total net income subject 
to tax, including income derived from capital gains, 
after the decision of the Board in the Elkins case, 
supra, dealing with a capital net loss. In that case, 
the taxpayer’s ordinary net income for the year 1924 
was $113,151.98, upon which the Commissioner com- 
puted normal and surtaxes amounting to $23,766.77. 
The taxpayer sustained in that year a capital net 
loss of $127,259.41, and under the Revenue Act of 
1924 the Commissioner applied against the tax of 
$23,766.77 a credit of 12% per cent of the capital net 
loss. Under the facts of the case, this was mandatory 
under the law. The Commissioner refused to allow 
any deduction for charitable contributions, because 
the capital loss exceeded the ordinary net income. 
Trussell, who delivered the opinion of the Board in 
that case, said: 





May, 1933 








* * * The reasonable and, in our opinion, the proper 
interpretation of the applicable sections of the 1924 Act 
is that when Section 208 (c) is applied, as it must be in this 
case, the “ordinary net income” is the basis for determining 
the amount deductible on account of charitable contribu- 
tions. * * * It is untenable to say that for the purpose 
of computing a tax liability this petitioner has a net income 
of $113,151.98 and that at the same time she has no net 
income for the purpose of computing the amount allowable 
as a deduction for contributions. 

The basis used by the Board in that case in com- 
puting the deduction for charitable contributions was 
the net income subject to tax, and this is the only 
practical and sensible basis if the policy of Congress 
of encouraging gifts to charity is to be carried out. 
The decision in the Elkins case is in accord with the 
well-settled principle that an act is not to be given 
an interpretation which will lead to absurd conse- 
quences inconsistent with the legislative purpose. 
(U. S. v. Katz, 271 U. S. 354, 357; Stonega Coke & 
Coal Co. v. Commissioner of Internal Revenue, 57 F. 
(2d) 1030). 

If the reasoning underlying the decision of the 
Board in the Elkins case is that the net income subject 
to tax affords the proper basis for the computation 
of the 15 per cent deduction for charitable contribu- 
tions, it is equally applicable to a case involving a 
capital gain, because otherwise an absurd result 
might be reached. Under the theory of the Com- 
missioner, which was adopted after the decision of 
the Board in the Elkins case, if a taxpayer had an 
ordinary net income of $5,000, a capital gain of 
$1,000,000 and donates $150,000 to charity, his de- 
duction for charitable contributions is $750. If he 
has an ordinary net income from rents and interest 
of $100,000, ordinary deductions of $150,000, a capi- 
tal gain of $1,000,000 and donates to charity $150,000, 
under the theory of the Commissioner, his usual 
and ordinary deduction for contributions is wholly 
destroyed by his election to be taxed at 12% per cent 
on his capital gain. It would seem that such a con- 
struction is also unreasonable and would offend the 
policy of Congress to encourage gifts to charity. 

Congress provided in the several revenue acts for 
a deduction for charitable contributions “to an 
amount which * * * does not exceed 15 per centum 
of the taxpayer’s net income * * *.” “Net income,’ 
is defined in the Act to mean the gross income com- 
puted under Section 22, less the deductions allowed 
by Section 23. Section 22 includes in the term 
“gross income,” income derived from sales or deal- 
ings in property, and capital gains are therefore 
within the contemplation of that term. 

The Treasury regulations under the Revenue Act 
of 1921 and all of the subsequent acts have recog- 
nized that income derived from the sale of capital 
assets is a part of the taxpayer’s statutory net in- 
come. In Treasury Regulations 74 under the 1928 
Act, it is stated (at p. 8): 

Art. 41. Meaning of net income. The tax imposed by 
the Act is upon the income. In the computation of the tax 
various classes of income must be considered: 

(a) Income (in the broad sense), meaning all wealth 
which flows in to the taxpayer other than as a mere return 
of capital. It includes in the forms of income specifically 
described as gains and profits, including gains derived from 


the sale or other disposition of capital assets. * * *. (Italics 
supplied.) 
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(Continued on page 200) 
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various industries, including agriculture, has 
become significant in several sections of the 
United States. At the present time nineteen states ' 
provide exemption favors to industrial establish- 
ments, and only eleven states? fail to grant tax ex- 
emption to agricultural interests in one form or 
another. In addition to these exemptions, mechan- 
ics’ tools are given tax immunity in thirteen states.* 
Table I presents a summary of the provisions. 
The states that provide tax exemption to encourage 
manufacturing are confined almost 


Tver exemption for the purpose of encouraging 







The Stimulation of Industry 
Through Tax Exemption 


By CLAupDE W. Stimson * 


states other than the New England, Atlantic Coast 
and Southern states, is confined almost entirely to 
the encouragement of a few local undertakings, such 

as beet sugar production in Wyoming. 
Geographical location of the states granting tax 
exemption to industry is further explained by a study 
of early examples of such favors. Lack of technical 
knowledge and the cheapness of household labor 
were two of the most significant reasons for the 
failure of early factories.?. An enterpriser who was 
willing to establish a factory and face these difficul- 
ties was given all possible en- 





entirely to three geographical areas: 
namely, New England, upper At- 
lantic Coast, and Southeastern states. 
Manufacturing — especially ship 
building and textile production— 
developed relatively early in New 
England. Before the general prop- 
erty tax came into being, the in- 
habitants of New England had 
established the policy of granting 
tax immunity to manufacturing 
enterprises; and hence it was not 
dificult to supply exemption favors 
during later periods.* Moreover, 
the local autonomy which developed 
in New England was a factor in 
competition between villages and 
towns to obtain factories.° This 
rivalry helped to develop a general 
acceptance of the practice of grant- 
ing tax immunity to industrial 
enterprises. The Southern states, 
notably in the cotton region, have 
resorted to tax exemption in their 
attempt to attract industries and ' 
thus have within their own borders the benefits 
of manufacturing the cotton and minerals which 
they produce. Inducements offered to industrial 
enterprisers who might locate in the South were 
matched by favors from New England states and 
localities in an effort to retain their industrial estab- 
lishments. Take, for instance, the city of Water- 
ville, Maine. In 1905 the people of that city voted 
affirmatively, 162 to 140, on the question: , 
Will the voters of Waterville instruct the assessors to 
put a valuation upon the property of the Lockwood 
Company so that the total tax upon the same shall be 
commensurate with the changed conditions of cotton man- 
facturing in the North as compared with manufacturing 
in the South’ 
Industrial rivalry between these two sections of the 
United States has resulted in a greater number of 
tax favors than is found in any other part of the 
country. In fact, exemption to industries found in 
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CLAUDE W. STIMSON 


couragement by the community in 
which he was operating. In New 
England, as early as 1787, a cot- 
ton factory was set up at Beverly, 
Massachusetts. Horse-driven card- 
ing machines and spinning jennies 
were installed. In spite of the fact 
that the factory was exempted from 
taxation and also subsidized directly 
by the legislature, it operated for 
several years at a loss and was 
finally abandoned.® 

Tax exemption to industrial en- 
terprises was prominent in the 
early history of Maine. During the 
first decade after the formation of 
the state, “salt works for the manu- 
facture of salt” were not taxed,°® 
This exemption was in part an out- 
growth of the fishing industry, salt 
being essential to the preservation 
of fish. The early laws of Maine 
also exempted from taxation the 
machinery in cotton and woolen 
factories. Such exemptions, oc- 
curring also in Massachusetts and other parts of 
New England,’° suggest a renewed interest in textile 
production around 1820. Substantial recovery in 
the cotton industry was attained in the early 1820’s; 
and Ware states that all signs of the post-war de- 
pression had disappeared by 1821.12 In 1825 the 
property of new corporations engaged in the manu- 
facture of cotton, wool, iron, or steel, was exempted 
from taxation in Maine for a period of six years.’ 





2 Ark., D. C., Kan., Minn., Nev., N. J., Ohio., Ore., Utah, Va., Wash. 

3 Ala., Conn., Del., Idaho, Ia., Me., Md., Mass., Mich., Miss., N. C., 
Vt., Wis. : 

* Early examples are given below. 

5 See below. 


® Giveen, A Chronology of Municipal History and Election Statistics, 
gg Maine, 1771-1908, (Maine Farmer Press, Augusta, 1908), 
pp. -79, 

7Ware, The Early New England Cotton Manufacture, (Houghton 
Mifflin Co., N. Y., 1931), p. 20. 

8 See footnote 7. 

® Laws of Maine, 1820-21, Chapter LXXXYV. 

10 See Rept. of the Commissioner of Mass., Taxation and Exemption 
Therefrom, (Boston, 1875), p. 159. 

11 Ware, op. cit., p. 88. 

12 Pub, Acts 1825, Chapter CCLXXXVIII. 
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In New York similar exemptions appeared at this 
time. The property of all cotton, woolen, and linen 
manufacturing companies in the state was granted 
immunity from taxation in 1817. The law was re- 
pealed six years later.* 


Table I 


STATES PROVIDING TAX EXEMPTION FOR ENCOURAGEMENT 
OF INDUSTRY: 1931 


Number 
Property Exempt of States 
States 


Manufacturing & Commerce: 


Factories, machinery, etc.. 16 Ala., Ark., Dela., Ga., Ky., La., Md., 


yas. Ce.,. Fe., B. 1, S.C, Vt. 
Va., Wis., Wyo. 
Products in hands of pro- 
NE cs cenceaeeean seh 3. Ala., Dela., Tenn. 
Raw materials in hands of 
manufacturer .......... 3 Ala., Md., N. H. 
Fishing apparatus ........ 3 Conn., Mass., N. H. 
Fish in hands of fishermen 
ee 1 Md. 
Mines, mining claims, quar- 
GPE Pine pp 5 Me., Nev., N.H., Ore., Vt. 
Vessels registered in state 
or trading therein...... 7 Calif., Dela., Ga., La., Md., N. Y., Ore. 
Railroad property......... 3 Me, N.S, Hi. 
Telephone companies...... 1 Wis. 
Mechanics’ tools.......... 13. Ala., Conn., Dela., Idaho, Ia., Me., 
Md., Mass., Mich., Miss., N.C., 
Vt., Wis. 
I cs oes oc arte we eidianas 4 Miss., N. H., S.C., Vt. 
Agriculture: 
Products in hands of pro- 
WE scicsreeete cece 14 Ala., Conn., Dela., Ga., Ia., Ky., 
La., Me., Md., Miss., Okla., Tenn., 
Tex., Vt. 
Products in hands of mar- 
keting association....... 1 Colo. 
Farming equipment....... 13 Ala., Conn., Dela., Idaho, Ia., La., 
Me., Md., Mass., Miss., N.C., 
Vt., Wis. 
Farm structures and im- 
ee. Oe ere 3 Miss., N. D., Wis. 
Fruit trees, vines, growing . 
OEE. radessivameds teed 6 Calif., Idaho, N.C., Okla., Tenn., Wis. 
eter 13 Ala., Conn., Ia., La., Me., Mass., 
Mich., Miss., N. H., Penn., Tex., 
Vt., Wis. 
Property of irrigation dis- ‘ 
SED, chteuew ew actanes 7 Calif., Colo., Idaho, La., Nebr., 
N. Mex., Utah. 
Forested lands, etc........ 13 Calif., Colo., Conn., Ia., Me., Mass., 
oo” ve H., N.¥., Fem, &. i, 
5. D., Vt 


Property of agricultural 
fairs and societies...... 23 Ala., Colo., Conn., -Fla., Ill., Ind., 
Ia., La., Mass., Mich., Miss., Mo., 
Mont., Neb., N. Mex., N. Y., N. D., 
nL, &.C, $B. Vt, Wa... Wye. 





During the Civil War period, tax exemption laws 
were again prominent in the New England states. 
Both localities and states were offering these favors 
to industry. For instance, the city of Waterville, 
Maine, voted, on June 13, 1859, to exempt from taxa- 
tion 
such manufacturing establishments hereafter erected in 
this town by individuals or by incorporated companies for 
the manufacture of fabrics of cotton or wool, or of both 
cotton and wool, and all the machinery and capital used 
for operating the same, together with all such machinery 
hereafter put into buildings already erected, but not now 
occupied, and all the capital used for operating the same, 
under and in accordance with the “act to encourage manu- 
facturers” approved April 1, 1859." 


In 1864 the state of Maine passed a sweeping ex- 
emption law, freeing from taxation for a period of 


ten years all manufacturing establishments and all 
establishments for refining, purifying or in any way 





13 Bidwell, Taxation in New York State, (J. B. Lyon Co., Albany, 
1918), p. 194. , 


4 Giveen, op. cit., pp. 103-4. 
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enhancing the value of any article already manufac- 
tured.1> Towns in the state granted similar immu- 
nity from local taxation. Waterville, for instance, 
in 1872 voted that “any property invested in the 
town of Waterville in the manufacturing of wool or 
cotton be exempt from taxation for the term of ten 
years.” 7° Two years later the records show a vote, 
at a special town meeting, to exempt from taxation the 
manufacturing establishments to be erected in the 
town by the Lockwood Cotton Mills, the exemption 
to terminate at the end of ten years.*" 


The development of tax exemption to encourage 
industry in the southern states was similar to that 
in New England, except that it was a somewhat later 
development. South Carolina may be cited to illus- 
trate the situation as it developed in the South. The 
earliest form of assistance to industry was the direct 
subsidy. In 1823 all products of the state of South 
Carolina and the unmanufactured products of any 
of the United States, were exempted from the tax 
on stock in trade. It will be noted that this law was 
passed at about the same time that exemption favors 
to industry were being expanded in the New Eng- 
land states and New York.*® In the year 1850, tax 
exemption was granted to importers who were citi- 
zens of South Carolina. Contained in the same law 
was the provision to eliminate from the tax base all 
machinery used in manufacturing. The exemption 
laws of the Civil War period, noted in the New Eng- 
land states, appeared also in South Carolina.’® The 
industries favored with exemption from taxation in 
1873 were cotton, woolen and paper fabrics, iron, 
lime and agricultural implements.”° A sum equal to 
the state taxes was voted as a subsidy to these in- 
dustries. 


Closely related to the encouragement of industry, 
in early times, by means of tax favors, was the ex- 
emption from taxation .of mechanics’ tools, In 
colonial times, practically all manufacturing—if it 
may be called such—was done by hand, with the use 
of tools. It was felt that a workman should never 
face the possibility of having the tools with which 
he made his living taken from him. To do so would 
place him in a position where he would not be able 
to earn a living or pay any taxes, and the state would 
be the loser. This view, that the state would lose 
by taxing the tools necessary for a mechanic in car- 
rying on his work, has been maintained until recent 
times. It is supported by Adams, writing in the 
1890’s ; 74 and the exemption provision is found at the 
present time in some thirteen states.22, A second rea- 





18 Acts & Resolves, 1864, chap. 234. 

16 Giveen, op. cit., p. 118. 

17 Giveen, op. cit., p. 121. 

18 See above. 

_%A similar exemption movement appeared in western states at this 
time. For example, Iowa, in 1862, attempted to pass a bill exempting 
from taxation all machinery used in the manufacture of wool, flax, and 
cotton, all wool and woolen manufactures, all flax and flax cotton, 
and all sorghum. Though receiving strong support, the bill did not pass. 
See Brindley, John E., History of Taxation in Iowa, (State Historical 
Society of Iowa, Iowa City, 1911), Vol. 1, p. 261. 

2 Laws 1873, p. 513. 

21 Adams, The Science of Finance, (Henry Holt & Co., N. Y., 1899), 
p. 320. See also MacDonald, The Government of Maine, (Macmillan, 
N. Y., 1902), p. 181. Plehn supports exemption of tools partly on the 
— that it introduces a slight degree of progression in the tax rate. 

oe oer of the Committee on Tax Exemption, Proc., N. T. A., 1929, 
p. 237. 

22 See Table I above. 
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son for supporting the tax immunity of tools is found 
in the scarcity of mechanics in colonial and some- 
what later times, and the desire to induce such men 
to migrate from Europe or from other parts of Amer- 
ica to help build up industry in the locality that 
offered the exemption. For example, there was a 
dearth of mechanics in the colony of South Carolina 
during the greater part of the colonial period. In 
Illinois, almost immediately after the state was 
formed, towns were advertising special inducements 
to attract mechanics.?* The most common work per- 
formed by mechanics probably was blacksmithing.** 

The two chief reasons, given above, for exempting 
mechanics’ tools from taxation, are not valid ones 
under the present economic system. Encourage- 
ment to industry now means the granting of tax 
exemption to factories, machinery and the like, rath- 
er than to the tools of mechanics. The need for 
exempting the tools of a workman is also much less 
important at the present time when most of the 
work is done in factories where tools are provided 
by the factory owners. The exemption of such tools 
from taxation is no more justifiable than the exemp- 
tion of the machinery. The latter is exempted in 
some states, of course, to attract industrial enter- 
prises. 


It is almost impossible to estimate the value of 
tools exempted from taxation at the present time. 
Even those states that evaluate their exempt prop- 
erty pay little attention to an item relatively so small. 
Tools that a man may have about the home or farm 
are often included in the exempt minimum that is 
found in a large number of states. The tax reports 
for Alabama between 1911 and 1914 listed exempt 
mechanical and farming tools in one item. This total 
amounted to from $660,000 to $825,000 each year, 
and ran about twenty per cent higher than the value 
of taxable tools.2> In Kansas, in 1924, mechanical 
tools (automobile, blacksmith, carpenter, mason, 
plumbing, and others) exempt from taxation, were 
valued at $72,000.2° The item is relatively insignifi- 
cant, and state tax reports make no attempt to define 
its content or estimate the value. It is generally 
confined to tools “moved or worked exclusively by 
hand,” and is so defined in some of the statutes.?? 


The history of state and local aid to railroads cov- 
ers the period from about 1840 to the 1880’s, and in 
some cases aid in the form of tax exemption was con- 
tinued beyond that period. In the state of New 
York, for instance, $3,000,000 of state funds were 
loaned to the Erie Railroad in 1836.78 Other similar 
loans were made during the next thirty-eight yedrs. 
In addition to loans from the state, the counties, 
cities, towns, and villages vied with one another in 
subsidizing railroads for the purpose of inducing 
them to locate their lines and shops in selected lo- 
calities.2® Early exemption favors to railroads are 
best illustrated by an example. Records of the city 
of Waterville, Maine, show that the citizens of that 





et oo Illinois in 1818, (Ill. Centennial Commission, Springfield 
917), pp. 142-4. 

* See Hatch, A History of the Town of Industry, (Knowlton-McLeary 
& Co. Farmington, Me., 1893), pp. 189- 

5 Report of State Tax Commission, 1911, p. 45; ibid., 1914, p. 109. 
», Report of Tax Commission 1924, p. 254. 

"See, for example, Md. Laws 1929, p. 632. 
*% Bidwell, op. cit., p. 32. 
*® Tbid., pp. 32-33. 
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city, on February 13, 1887, voted to evaluate the 
machine and repair shops of the Maine Central Rail- 
road Company, to be built in Waterville before the 
end of that year, at $1,000, for purposes of taxation, 
and to retain such valuation during the succeeding 
twenty years. The records show that the selectmen 
of the city chose the location for the railroad shops, 
and that $12,646 was expended purchasing the site. 
Of this sum $6,000 was supplied by the city of Water- 
ville, $3,320 came from individual subscriptions, and 
$457 from the sale of houses that were on the land. 
The balance, amounting to $2,869, was advanced by 
a Mr. Ware, but was refunded to him by the Rail- 
road Company “in consideration of the Company’s 
agreement to allow a fair and reasonable amount 
towards the purchase of house-lots and houses lo- 
cated within the required premises.” *° 


At the present time, exemption favors to railroads 
are found in four states.** South Dakota, in 1925, 
enacted a law exempting from taxation all new lines 
or new extensions of railroads, consisting of the 
right of way, road bed, bridges, main and side tracks, 
switches, spurs, terminals, and all buildings and im- 
movable construction necessary for the building and 
maintenance thereof, constructed within the period 
of ten years from the passage of the act, the exemp- 
tion to continue for ten years after construction.*? 
New Hampshire exempts from taxation all railroads, 
or portions thereof, which have not been completed 
and open for use for a period of ten years.** New 
Hampshire also provides tax exemption to street 
railways that are incapable, under proper manage- 
ment, of earning sufficient money to cover operating 
expenses and fixed charges, including taxes and ex- 
cluding interest on indebtedness, and to provide for 
the necessary repairs and maintenance of its proper- 
ties and adequate reserves for depreciation thereof.** 
The state of Maryland exempts, by special law, the 
property of selected railroads. For instance, a law 
of 1927 exempted all property of the Washington, 
Brandywine and Point Look Out Railroad Co., for 
a period of two years, from county and local taxa- 
tion in Prince George’s, St. Mary’s and Charles 
Counties.** In the same year all property of the 
Maryland and Delaware Coast Railway was exempt- 
ed for a period of five years, from all county and 
local taxation in Caroline County.*® Rhode Island 
grants permission, in special laws, to specified towns 
or cities to exempt from taxation the property of 
selected railroads. For instance, a law of 1923 per- 
mitted the towns of South Kingstown and Narra- 
gansett to exempt the property located within those 
towns and belonging to any railroad using steam, 
gas or electric motive power, the exemption to ter- 
minate whenever the net receipts of the railroad, 
available for dividends, are equal to or exceed two 
per cent of the aggregate valuation.*® In 1925, per- 
mission was given to the city of Newport to exempt 
for one year the property of the Old Colony Railroad 
Company located within that city.** Similar permis- 


30 Giveen, op. cit., pp. 133-34. 
31 Md., N. He, q+ 
32 Comp. Laws 1929, Vol. 1, Sec. 6607-A. 
% Pub. Laws 1926, p. 278 
4 Laws ay p. 795. 
* bid., 9 
36 Gen. Laws 1923, p. 302. 
3™ Laws 1925, p. 329. 
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sion was granted, in 1928, to the towns of Richmond 
and Hopkinton, to exempt from taxation the prop- 
erty of the Wood River Branch Railroad Company, 
for a period not exceeding five years.** 

Thus the exemption of railroads from taxation is 
not a significant problem at the present time; and 
the provisions for such exemption are mainly for 
the purpose of assisting financially weak roads or 
street railways, located within the state granting 
the exemption.*® In most states, however, weak rail- 
roads are allowed to fail, and unprofitable street rail- 
ways are supplanted by motor buses. 


Seven states *° grant exemption from property tax- 
ation to vessels registered in ports located within 
their borders or owned by their citizens. In addition 
to these states, Rhode Island permits the city of 
Newport to exempt all real and personal property of 
the New England Steamship Company located in 
that city.*1 Five states *? provide tonnage taxes on 
vessels registered in their ports, in lieu of property 
taxation. Back of these tax favors lies not only the 
strength of shipping interests but also fear of losing 
the registration of these vessels to another state, a 
fear which the rigorous enforcement of the general 
property tax made real in some localities. 


Under the general property tax, vessels are as- 
sessed as personal property and taxed at the port of 
registration. It has been pointed out * that no very 
great benefit is conferred by a municipality upon ves- 
sels that happen to be domiciled in a given city but 
are engaged in business which keeps them away from 
that city during all or the greater part of each year. 
It is not a difficult matter to shift the registration 
of vessels from one port to another in order to take 
advantage of more lenient taxation. It is undoubted- 
ly true that such shifting has taken place between 
states in the United States.** It should be pointed 
out that factors working against this shifting may be 
present, however. The gain through lower taxes 
must be sufficient to offset any possible advantages 
of registration in the port where vessels are already 
domiciled. There is also the factor of inertia, or fail- 
ure to move, if taxes are not very high.*® 


In view of the fact that little benefit is conferred 
by a municipality or state upon vessels registered 
therein, and because of the ease of shifting registra- 
tion, it would seem desirable at least to place this 
property in a separate class and tax it at a low rate. 
The case is in many ways similar to that of intangi- 
ble property, which so easily escapes taxation unless 


% Laws 1928, p. 406. 

% There are, of course, railroads that are operating under old charters 
with exemption or commutation privileges. 

4 Calif., Del., Ga., La., Md., N. Y., Ore. 

1 Taws 1925, p. 329. 

#2 Me., Mich., Minn., N. H., Wis. 

43 Wells, The Theory and Practice of Taxation, (D. Appleton & Co., 
N. Y., 1900), pp. 412-13. See also the opinion in Teagan Transportation 
Co. v. Board of Assessors, 139 Mich. 1, 102 N. W. 273, 69 L. R. A. 
431 (1905). 

44See Wells, op. cit., pp. 412-415, for citation of examples. 

#8In 1924 Maryland adopted the policy of exempting vessels of over 
500 tons, registered in Maryland ports and owned by American citizens. 
On Jan. 1, 1924, 102 vessels of 500 or more tons, with a gross tonnage 
of 358,149, were registered in the state. The number of vessels con- 
stituted 3 per cent, and the tonnage 2.8 per cent, of the total for the 
U. S. On Dec. 1, 1929, 86 vessels, with tonnage of 262,399, were 
registered in the state. The number of vessels constituted 3.5 per cent, 
and the tonnage 2.5 per cent, of the total for the U. S. Apparently the 
exemption did not cause much shifting of registration. (Data are from 
U. S. Dept. of Commerce, Bu. of Navig. Amer. Documented Sea- 
Going Vessels, Jan. 1, 1924, and Dec. 1, 1929.) 
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taxed at a very low rate.*® Minnesota, for example, 
has provided for the taxation of vessels engaged on 
international waters by means of a tonnage tax of 
five cents per net ton, in lieu of other taxes. One- 
half of the proceeds go to the state, and the other 
half to the county in which the port of hail of the 
vessel is located.*? Similar taxes are found in Maine, 
Michigan, New Hampshire, and Wisconsin. 

Tax exemption to agricultural interests is found 
in one form or another in more than half of the 
states. Examples of this type of exemption are 
found in the early tax laws of New England and the 
middle and southern settlements. In Maine, for in- 
stance, the earliest laws of the state provided for the 
exemption of all sheep from taxation.*® This encour- 
agement to sheep growing was supplementary to the 
exemption favors that were being granted to the tex- 
tile industries at that time.®® Just before the War of 
1812 the Merino sheep “craze” swept over Maine, 
and tax exemption was sought by both sheep grow- 
ers and wool buyers.** All young livestock and farm- 
ing utensils were exempted from taxation at this 
time.*?. The exemption of young livestock was not 
entirely a device for encouraging stock production. 
It was, in part, an attempt to secure justice between 
individuals whose stock was born during different 
months of the year. Placing the day of assessment 
early in the spring, when both young animals and 
new crops are non-existent or at a minimum, has 
brought about a similar exemption in many states.” 
The exemption of young stock and crops has been 
justified on the basis of avoiding double taxation.™ 
Since 1874, Maine has exempted from taxation “hay, 
grain and potatoes, orchard -products and wool, 
owned by and in possession of the producer.” *° 

In New York, the first general exemption law 
(1799) excluded farm utensils from the tax list.°® In 
the southern section, exemptions to agricultural in- 
terests appeared still earlier. In South Carolina, for 
instance, an exemption of thirty calves to each owner 
was provided in 1758. By 1823 all products of the 
state of South Carolina and the unmanufactured 
products of any of the United States were exempted 
from the tax on stock in trade. In the 1870’s when 
exemption favors to manufacturers were being 
sought and obtained,** South Carolina provided for 
the exemption of agricultural implements from tax- 
ation.*® 

As territories and states were formed in the West, 
exemptions to agriculture were provided. They were 
similar in form to those of the Atlantic Coast states. 
In Iowa, for example, as early as 1838 and 1840, agri- 
cultural implements and sheep were exempted from 
taxation.*® By 1844 the exemption of all mules, 





46 See Wells, op. cit., pp. 415-17; Leland, The Classified Property Tax 
in the United States, (Houghton Mifflin Co., N. Y., 1928), p. 46. 

4 See Tax Commission Report, 1920, pp.16-17. 

4 See Table I. 

4 Taws 1820-21, Chapter LXXXV. 

50 See above. 

51 See Davis, The New England States, (D. H. Hurd & Co., Boston, 
1897), Vol. I, pp. 191ff. 

52 Taws 1820-21, Chapter LXXXYV. 

53 See Proc., N. T. A., 1907, pp. 259-60. 

54 See Kingsburg Donnell v. Inhabitants of Webster, 63 Me. 15 (1874)- 

3 Rev. Stat. 1930, Chapter 13, Sec. 6. 

36 Taws 1800, p. 540. See Bidwell, op. cit., p. 187. 

57 See above. 

38 Laws 1873, p. 513. 

59 Taws 1838-1839, p. 401; Laws 1839-1840, p. 65. See also Brindley, 
op. cit., pp. 259-60. 
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horses, and neat cattle, less than one year old, and 
all swine less than six months old, was provided. 
During the Civil War period, exemption favors were 
extended to specified agricultural associations.” 


The states granting tax exemption to agriculture 
are widely scattered geographically.®? Many of these 
states, however, exempt only the property of agri- 
cultural fairs or associations, or similar minor prop- 
erties.°? Such property in New York State was valued 
at $1,057,650 in 1917, and in 1929 at $2,502,480.% 
The fact that the value of this property doubled 
within twelve years does not appear to support the 
contention of one writer that such associations are 
disappearing and that the exemption will soon be 
eliminated.** The property of these associations ex- 
empted in New York is, for the most part, exhibition 
buildings and grounds, and is thus used for educa- 
tional purposes. In Connecticut the exempt prop- 
erty of agricultural societies increased from $193,025 
in 1910 to $301, 039 in 1926, and in Massachusetts, 
from $981,248 in 1922 to $3,234,725 in 1928. 


The states providing for the exemption of farming 
equipment, crops, and live stock, are confined almost 
entirely to the eastern and southern sections, where 
the exemption to manufacturers is also found. 
From the data given in the following table there is 
no evidence that agriculture in the states granting 
exemption favors is progressing any more rapidly 
than in other states. Alabama, for example, where 
products in the hands of the producer, farming equip- 
ment, livestock, and agricultural societies, are fav- 
ored with tax exemption, shows an increase of 124.2 
per cent in gross value of farm products between 
1909 and 1919. In Kentucky, where the exemption 
is confined to products in the hands of the pro- 
ducer,®* the increase was 134.6 per cent; and in Ten- 
nessee, where exemption is granted only to products 
in the hands of the producer, the increase was 155.2 
per cent. Mississippi, another state in this group, 
grants extensive exemptions to agriculture ;* and yet 
its percentage of increase was only 136. In Con- 
necticut, where all of the usual exemption favors to 
agriculture are found,® the gross value of farm prod- 
ucts increased 106 per cent, while in Vermont, where 
the same exemptions are found,® the increase was 
only 100.1 per cent. In Maine, with similar exemp- 
tions,®® the increase was 151.3 per cent. New York 
and New Jersey granted no exemption favors to agri- 
culture,7° and yet the increase in value of their farm 
products between 1909 and 1919 was 111.1 and 114.6 
per cent, respectively. In spite of the exemption of 
farm structures and improvements in North Dakota, 
the value of farm products increased only 79.6 per 
cent, while increases in the competing states of Min- 
nesota, South Dakota, and Iowa, were 163.2, 131.6 
and 141.8, respectively. In view of these data it is 
reasonable to conclude that the development of agri- 


© Taws 1843-1844, 29. See Brindley, op. cit., p. 260. 

5! Code of Iowa i873, pp. 132-34: See Brindley, op. cit., p. 262. 
® See Table I. 

%3 Reports of State Tax Commission, 1917; ibid., 1929. 

* Bidwell, op. cit., p. 190. 


5 Quad. Statement of Property Exempted from Taxation, 1910; tbid., 


1926 





we * Report of State Tax Commission, 1922; ibid., 1928. 
% See Table I. 

* Farming equipment is exempt from local taxation only. 

® See Table I. 


ina Except to property of agricultural societies used for fairs and ex- 
ibitions. 
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culture is not materially affected by tax exemption. 
The factors that stimulate agriculture are much more 
fundamental; they are, rather, such things as near- 
ness of markets, quality of the soil, conditions of la- 
bor, price of land, availability of capital, and prices 
of farm products. 


Table II 


GROSS VALUE OF FARM PRODUCTS, BY STATES AND GEO- 
GRAPHICAL SUBDIVISIONS, WITH THE PERCENTAGE 
INCREASE: 1909 AND 1919 * 











Value 
State (Thousands of Dollars) Percent 
1909 1919 Increase 
New England 
eee LORS Te wea a 61,318 154,076 151.3 
New Hampshire ......... 28,884 51,771 79.2 
WI Nis ocan owes 49,706 99,473 100.1 
Massachusetts ........... 59,875 109,223 82.4 
muode felamd ........... 8,086 13,682 69.2 
COMMOOMORE 3c 55. esi 37,457 77,171 106.0 
Middle Atlantic 
eee 352,397 743,823 111.1 
OS ee 62,896 135,001 114.6 
PORUNSyIVENIA .......0085. 281,649 682,335 142.3 
East North Central 
eae RIE act Gea 388,191 ' 941,730 142.6 
aries tea 341,313 782,101 129.1 
Illinois ..... aoa ory 586,484 1,298,907 121.5 
IE, Bok 6006S S cake. cic & oe 253,749 606,887 139.2 
WIEN Sos oo eiece wierdioceecs 267,641 780,616 191.7 
West North Central 
oe ee 279,063 734,485 163.2 
OS ener eae 598,799 1,447,938 141.8 
rer 429,670 952,663 121.7 
North Dakota ........... 204,914 368,056 79.6 
eS eee 177,513 411,111 131.6 
oO ee eee 327,145 784,677 139.9 
a  Sene Peeaeee 389,413 882,366 126.6 
South Atlantic 
Oe Pe rae 13,356 32,183 141.0 
eee eee 64,171 158,179 146.5 
District of Columbia ... 713 1,020 43.1 
oo Ee ee ee 150,872 425,199 181.8 
West Virginia ....... ror 70,770 169,067 138.9 
North Carolina .......... 176,262 614,085 248.4 
South Carolina ...... Le 156,350 489,980 213.4 
Georgia + pt alee eae 257,351 638,430 148.1 
Piorae ......- a Se tave 43,689 101,204 131.6 
East South Central 
ee ee 218,456 512,459 134.6 
TRI ghee devs os errs 192,932 492,407 155.2 
TES eager enna 170,939 383,178 124.2 
po eee eee : 172,703 407,500 136.0 
West South Central 
Arkansas ..... Bo. gies ghia 153,835 424,487 175.9 
Louisiana ...... ay 90,402 237,628 162.9 
Oklahoma ...... by ee 214,868 707,895 229.5 
.. ewer bee ee 430,006 1,369,472 218.5 
Mountain 
A Pe ER? 64,066 142,597 122.6 
| Ree aire 54,963 181,710 230.6 
EES eee one 34,481 68,154 97.7 
0 eee 84,871 280,295 230.3 
eee 24,902 75,173 201.9 
I eRe heed val ate 13,113 59,772 355.8 
eee eens a een 30,802 87,764 184.9 
MNES So Bones ecerdccberaeeoe 12,684 26,418 108.3 
Pacific 
Pe 104,689 301,271 187.8 
MINS cons cis 0th vacate 80,842 209,459 159.1 
CC, Sa s.0ds bates 224,982 770,545 242.5 


* Department of Commerce, Bureau of the Census, Agriculture, 
Vol. V., Washington, 1922, p. 18. 


Irrigation property is favored with tax exemption 
in six of the western states,”* and in one southern 
state.72, In Colorado, Utah, and Louisiana, such 
property may be owned and used by private individ- 

(Continued on page 202) 


11 Calif., Colo., Idaho, Neb., N. Mex., Utah. 
2 La. 














































































































































































































































































































































































































































































































































































UMEROUS changes in the Canadian Income 
N War Tax Act, proposed by the Minister of 
Finance, are before Parliament, but perhaps of 
widest interest in this country are those relating to 
withholding at the source of tax due from non- 
residents, which are incorporated in the proposals 
relating to ownership certificates and the 5 per cent 
tax on interest and dividends, a summary of which, 
issued by Commissioner of Income Tax C. F. Elliott, 
appears below. The latter proposals at this writing 
were still before the House in committee stage, but, 
it is understood, were put into effect on April 1, 
1933, in anticipation of enactment. 
Among the income tax law proposals other than 
those relating to ownership certificates and the 5 per 
cent tax on interest and dividends are: 


(1) Reduction of exemptions to $2,000 for a mar- 
ried person or widow or widower with dependent 
child, $1,000 for other persons, and $400 for each de- 
pendent, and elimination of exemptions now afforded 
to “householders” and to corporations; 

(2) Tax on corporations at the rate of 12% per 
cent, with a 13% per cent rate where a corporation 
elects to file a consolidated return; 

(3) Abolishment as to corporations of additional 
rate of tax in respect of incomes in excess of $5,000; 

(4) Deduction at the source of a tax of 12% per 
cent on rents and royalties which are payable by 
Canadian debtors to nonresidents of Canada; 

(5) Limitation of certain allowances and expenses 
charged by companies in respect to amounts paid to 
relatives of shareholders, bonuses to officers and fees 
to directors; 

(6) Ratable apportionment of interest and taxes 
on productive property between sources exempt and 
those not exempt from income tax, provided that in 
no case are such interest or taxes to be apportioned 
against a taxpayer’s income from his chief occupation 
or business; 

(7) Increase of rates applicable to persons other 
than corporations and joint stock companies. The 
proposed rates on net income in excess of exemp- 
tions range from a minimum of 3 per cent on net 
income of $1,000 and not in excess of $3,000 to a 
maximum of 56 per cent on net income of $500,000 
and over. The new rates would be deemed to have 
come into force at the commencement of the 1932 
taxation period and to be applicable thereto and to 
fiscal periods ending therein and to all subsequent 
periods. 


Summary of Budget Proposals with Respect to Ownership 
Certificates and 5 Per Cent Tax on 
Interest and Dividends 


1. Two groups of persons are affected:— 
I. Residents of Canada. 
II. Nonresidents of Canada. 
2. The tax is 5 per cent of the total obligation in respect 


of interest or dividends in whatever currency settlement 
with the creditor is made. 


3. On cheques representing interest or dividends the en- 
cashing agent makes no deduction as the tax, where 
exigible, will already have been deducted by the debtor. 





Proposed Changes in Canadian Income Tax 
Law Affecting Nonresidents 


The encashing agent must, however, deduct the 5 per 
cent tax when negotiating bearer coupons representing 
interest or dividends to which this tax applies. 


4. Debtor includes :— 


Any person, body corporate, association, or any com- 
bination thereof, whether under trust agreements 
or otherwise, and including dominion, provincial, 
municipal or any subdivision thereof, religious, 
charitable and educational institutions under what- 
ever authority sanctioned, or organized, and each 
and every other entity, either collectively or singly, 
within or without Canada, that is or may be under 
obligation to pay interest or dividends. 


5.. Residents of Canada 


(1) The tax applies:— 

To all interest and dividends paid by Canadian debt- 
ors in a currency ruling at a premium in terms of 
Canadian funds, with the following exceptions— 

Dominion of Canada 5 per cent Loan due August 
Ist, 1935. 

Dominion of Canada 5 per cent War Loan due 
March Ist, 1937. 

Payments will ‘be effected at 95 per cent of the lia- 
bility—the remaining 5 per cent represents the tax 
exigible. 

(2) Ownership Certificate required— 

(a) for all bearer coupons representing either inter- 
est or dividends paid by Canadian debtors irre- 
spective of the currency in which payable, with 
the following exceptions— 

Dominion of Canada 5% per cent Victory 
Loan due November Ist, 1933, 

Dominion of Canada 5 per cent Loan due 
August Ist, 1935, 

Dominion of Canada 5 per cent War Loan 
due March Ist, 1937, 

Dominion of Canada 5% per cent Victory 
Loan due December Ist, 1937, 

Dominion of Canada 4%4-5% per cent Con- 
version Loan due November Ist, 1958— 
(May list and November Ist, 1933 coupons 
only). 

(b) for all coupons and all interest and dividend 
cheques issued by British or foreign debtors 
(irrespective of the currency in which payable). 


6. Nonresidents of Canada 
(1) The tax applies :— 

(a) To all interest received from Canadian debtors 
if due and payable solely in Canadian funds, 
with the following exceptions— 

All Dominion of Canada bonds and bonds 
guaranteed by the Dominion of Canada, 
——_ of the currency in which pay- 
able. 

(b) To all dividends received from Canadian debtors 
irrespective of the currency in which the pay- 
ment is made. 

Payments will be effected at 95 per cent of the lia- 
bility—the remaining 5 per cent represents the tax 
exigible 
(2) Ownership Certificate required— 

Only if the nonresident desires to establish identi- 
fication for British or foreign domestic tax credits. 
Upon application to the Income Tax Division of 
the Department of National Revenue, Ottawa, an 
official certificate for such purpose will be issued. 


Forms 


Form 600 (Ownership Certificate—Pink). For use only 
by Canadian residents when no tax deduction required. 
While the forms first supplied call for details of— 
the issue, date of maturity and serial numbers— 
these particulars need not be furnished. The name 

of the debtor, however, must be shown. 
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In filling in the amount received show the actual Forms 603. For use when despatching a payment of 
amount received by the creditor and if in a cur- the tax to the Inspector of Income Tax for the dis- 
rency other than Canadian this must be indicated, trict. Remittances from outside of Canada will be 
e. g., “U. S. Funds,” “Sterling,” or as the case sent to the Inspector of Income Tax, Ottawa. 
may be. Form 609. For annual use by Canadian debtors for 

Form 601 (Ownership Certificate—Buff). For use by reporting interest paid during the calendar year, such 
Canadian residents whenever a tax deduction is re- form to be filed, on or before the last day of February 
quired. The use by non-residents is optional. in each year, with the Inspector of Income Tax for 

While the forms first supplied call for details of— the district. 
the issue, date of maturity and serial numbers 8. General Information 


—these particulars need not be furnished. The 


same of the debtor, however, santt tec. shou. (a) In cases where a Canadian resident forgoes the pre- 















mium in respect of coupons optionally payable in Canadian 
+ ee ene ee oe — funds or in a currency ruling at a premium in terms of 
veucy other than Canndign this wast be indicated, Canadian funds, there will be no deduction for tax, but 


Form 600 should be used. 















poh Ah 5. | Penis,” “onering,’ wr 28 the ones (6) In pega ee. oe oe erage under Lo BEA 
mae . P . ° provisions of the Income Tax law, the tax paid is not a 
In addition to the information required on this form credit against the tax payable under the general law. 
the amount of tax withheld must be shown in Fader te: aemeeel teaceeie Tae? Muitenis int tandl 
lieu of stating how many coupons attached. : & . ee ee ae 
premiums (if any) will be reported less the 5 per cent tax. 
Form 602. For use by Canadian debtors in listing (c) The tax of 5 per cent is a direct tax to be borne 
Forms 600. Form 600 must be obtained by the debtor by the recipient of the interest—or dividends. 
in each case where his creditor presents coupons or (d) No tax is to be collected in respect of interest due 
bearer warrants for redemption at the office of the and payable or in respect of dividends declared and payable 
debtor. In such cases Form 602 with related Forms prior to Ist April, 1933, even though the payment be made 
600 is to be forwarded to the Inspector of Income on or after the said date. No Ownership Certificate is 
Tax for the district on or before the end of the month required. 
next succeeding receipt of the Forms 600. The accompanying chart outlines the scheme. 
CHART 


(This chart is subject to the exceptions referred to in paragraphs 5 and 6 of the above summary.) 








Requirements as to 
Ownership Certificate 
and tax deduction 


1.Coupons of Canadian|A. Negotiated by or on behalf of a |O.C.* Form 600 required.| If debtor receives O.Cs. Form 600, they 
Debtors payable sole- Canadian resident. No tax deduction. must be filed with Form 602 on or 
ly in Canadian funds before the end of the month next 
(excluding bearer succeeding their receipt. 
I OUI 55. 5 515 15,5326, 6c & coo eRe I SIS. Saad: sired STIR contd Scott he eet cn Bc bree RR ca 
dividends). B. Negotiated by or on behalf of a |O. C.* Form 601 optional.| Tax collected—O.C.s. Form 601 (if 
non-resident of Canada. Tax deduction 5%. yr with Form 603 within one week 
of receipt. 


Description of Debtor and] Classification of Creditors, manner 
indebtedness and place of payment 







Returns and time for filing 































2.Coupons of Canadian | A. Negotiated by or on behalf of a 












debtors payable in a Canadian resident. 

currency other than (1) In acurrency ruling at a pre- | O.C.* Form 601 required.| Tax collected—O.Cs. Form 601 with 
Canadian (excluding mium in terms of Canadian| Tax deduction 5%. Form 603 within one week of receipt. 
bearer coupons repre- funds. 







a hh ee eee Tees Pe On eee te 
(2) In a currency ruling at par |O.C.* Form 600 required. If debtor receives O.Cs. Form 600 they 
or at a discount in terms of No tax deduction. must be filed with Form 602 on or 
Canadian funds. before the end of the month next 
succeeding their receipt. 
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B. Negotiated by or on behalf of |No O.C* required. No 
non-resident of Canada. tax deduction. 


3.Coupons, interest and | Negotiated by a Canadian resident. |O.C.* Form 600 required.| Forms to be filed by negotiating agent. 
dividend cheques is- No tax deduction. 
sued by British or 
Foreign debtors (ir- 
respective of the cur- 
rency in which pay- 
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4Dividends paid to|A. Payable and paid to Canadian |No O.C.* required. No|Form T5. By debtor corporation on 

Shareholders by Ca- residents in Canadian funds at par| tax deduction. or before last day of February in 

nadian debtors (ex- (or in any currency at a discount each year. 

cluding dividends in terms of Canadian funds). 

ear arts) UIUC Oe. 8 ie eink, hci Bee desea Les isin naenngtiakee Ite? 

coupons). B. Payable and paid to Canadian | No O.C.* required. Form 603 with tax collected to be for- 





warded on same date as the issue of 
the dividend cheques. 
Form T 5 on or before last day of Feb- 
ruary in each year. 
. Payable and paid to non-residents | No. O. C.* required. Form 603 with tax collected to be for- 
(irrespective of the currency in| Tax deduction 5%. warded on same date as the issue of 
ee which payable). the dividend cheques. 


*O.C. means “Ownership certificate.” (Chart continued on page 198) 


residents in a currency ruling at| Tax deduction 5%. 
a premium in terms of Canadian 
funds. 

































T SEEMS that a certain proposal has received 
I wider and more serious consideration than is 
well for the public at large. I refer to the pro- 
posal to divest the states of practically all their 
sources of revenue and divert them to the Federal 
Government. Let us not mince words. That is the 
real proposition. It was discussed very freely in the 
March issue of THe Tax MaGazine in an article by 
Professor Haig, the title’ being 
considerably more euphemistic than 
the above, but the idea being clear- 
ly conveyed that the logical con- 
summation of the plan proposed 
would require the sole administra- 
tion of sales taxes, death duties, and 
individual and corporation income 
taxes to be transferred to the Fed- 
eral Government. 

The article by Dr. Haig seems 
to have been dispassionately pre- 
sented, but I cannot conceive of a 
tax proposal more calculated to 
engender the heated partisanship 
to which he refers. Stripped of 
all fine sounding theory, it is a 
scheme to provide Congress with 
more sources of revenue to tap. 
Whatever may be said about allo- 
cation to the states, it is certain that 
a substantial part would be retained 
by the collecting agency and ex- 
pended for its own purposes, or for 










































































































































































moved from those which contrib- 

uted the revenue. This primary purpose cannot be con- 
cealed from any person informed with reference to 
public spending. 

We have heard much about municipal extrava- 
gance, and most of the criticism is deserved. How- 
ever, if there is one branch of our diversified 
government which has thus far maintained a rea- 
sonable semblance of economy in its expenditures, 
it is the sovereign states. Perhaps they would be 
willing to surrender the larger part of their revenue 
permanently and rely on the whim of Congress to 
allow them a partial return, but I find it difficult to 
imagine such an agreement. 


It is suggested, partly on the authority of a quo- 
tation from a report by the President’s Research 
Committee on Social Trends, that such a plan would 
be in line with the tendencies of the times. Then 
why not abolish the states altogether? 

It is also suggested as the idea of some who have 
studied the matter that such a transfer of the taxing 
power might be accomplished by congressional en- 


* Attorney at Law, Boston, Mass. 
? “Federal Tax Collection with Allocation of Share of Proceeds to the 
es. 
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Proposed Surrender of State 
Taxing Power 


By GrEorcE W. ELWELL * 


actment without the necessity of a constitutional 
amendment because of the “curious lack of a method 
for obtaining a judicial review of the validity of 
Congressional appropriations.” I think I can as- 
sure any fearful taxpayer that this reasoning is not 
sound, and that a constitutional amendment would 
be necessary before such a change could occur. De- 
spite the lack of legal machinery referred to, it is 

still declared by the Constitution 








that all powers not expressly dele- 
gated to the Federal Government 
by that instrument are reserved to 
the states. Congress may, and in 
fact does, impose many taxes which 
in their nature parallel those of the 
states, but to deprive the states of 
their own taxing authority is an- 
other matter, which still, thank 
God, requires their consent. 

This suggestion does, however, 
serve the purpose of letting the cat 
out of the bag. There is such a 
lack of machinery for testing the 
constitutionality of appropriations, 
and it is not limited to those of 
Congress. This is one of the causes 
of our rapidly mounting tax rates. 
Its history is worth setting out in 
this article. 

In Opinion of the Justices, 58 
Me., 590, rendered in 1871, the 





purposes and in communities far re- Grorce W. ELWELL 





question was whether it was con- 
stitutional for the legislature to au- 
thorize towns to raise money by 
taxation for the purpose of helping a railroad to en- 
ter the community. Three separate opinions were 
rendered. The spokesman for three of the justices, 
in a well-considered statement, too long for repro- 
duction here, but recommended for the perusal of 
anyone who cares to spend the time, held that it 
was not. Two other justices filed a separate opinion, 
as follows: 

Regarding the question submitted to be substantially 
this, can the legislature authorize towns, by gifts of money 
or loan of bonds, to’aid purely private enterprises, in no- 
wise connected with the public use or public exigencies? 
we answer in the negative. 

Mr. Justice Cutting filed a separate opinion in 
which he suggested that to pass in advance on 
whether this was a public purpose would constitute 
the judiciary “quasi lobby members,” and concluded 
as follows: 


I shall consider all special or private acts to be consti- 
tutional, which have passed the ordeal of the house an 
senate, been approved by the governor, and accepted by the 
corporation assumed to be benefited thereby, and which 
the legislature considered to be of public advantage, until 
an aggrieved party in a court of law or equity appears an 
shows to the contrary. 





May, 


It | 
conceé 
bers, 
Justi 
on th 
By l 
to re 
169, ; 
fatal, 
that 
porat 
rated 


certz 
men 
that 
was 
Vi 
in ct 
disb' 
ever 
denc 
Mac 
gate 
have 
disb 
lecti 
appl 
cial 
the 


the 

and 
mor 
post 
mat 
mar 


by 1 
ten 
in | 
hus’ 
gro: 
be | 
at t 
is n 
Mr: 
No. 


pea 





vere 
ices, 
pro- 
1 of 
at it 
110N, 


‘ally 
oney 
1 no- 
cies? 


n in 
> on 
itute 
uded 


ynsti- 
> and 
y the 
vhich 
until 
s and 












May, 1933 


It is not difficult to perceive the special pleading 
concealed in the suggestion regarding lobby mem- 
bers, or the fact that the procedure proposed by Mr. 
Justice Cutting as a practical matter put objectors 
on the defensive, as no doubt it was intended to do. 
By 1912 the Supreme Court of Maine was prepared 
to render its decision in Sawyer v. Gilmore, 109 Me., 
169, that “inequality of assessment is necessarily 
fatal, inequality of distribution is not,” and to decide 
that a property tax could be levied in an unincor- 
porated community to support schools in incorpo- 
rated cities and towns. 


The trend in favor of special interests is shown by 
the following statement in 37 Cyc., 746: 

A constitutional provision that taxes shall be uniform 
applies only to their levy and assessment, not to the ex- 
penditure or distribution of the money raised by the tax. 

And there the matter rests. As suggested in Pro- 
fessor Haig’s article, there is no machinery for pro- 
tecting the average taxpayer against assessment for 
the sole benefit of some group or project which does 
not interest or concern him in the least, except that 
certain courts might require a perfunctory state- 
ment by way of preamble in any such legislation 
that it was for a public purpose, whether in fact it 
was or not. 


Various advantages are claimed to be inherent 
in centralized administration of tax collection and 
disbursement by its proponents. Economy, how- 
ever, is not one of them. It is not a mere coinci- 
dence that in the February number of THe Tax 
MAGAZINE appear figures to show that lower aggre- 
gate tax burdens have not resulted in states which 
have adopted centralized methods of collection and 
disbursement. There may well be economies in col- 
lection. These are far more than offset by waste in 
appropriations. The larger the unit, the more spe- 
cial groups can be taken care of at the expense of 
the general public. Appropriations are possible 
which would be exposed as a scandal in a smaller 
community. And this evil would be worst of all in 
a national administration. 

We may concede the propriety of appropriating 
Federal funds, raised from all the people, to relieve 
the Mississippi flood victims. It may be necessary 
and proper, in the present emergency, to appropriate 
money for the establishment of work camps and 
postpone recovery until the product of the work has 
matured. But there is no good reason why the shoe 
manufacturers of Massachusetts should be taxed to 





Court Decisions 


Basis for Gain or Loss of Property of Surviving Tenant 
by the Entirety—Upon sale of realty in 1925 by surviving 
tenant by the entirety, the basis for gain or loss is the cost 
in 1915, although part of the cost was paid by petitioner’s 
husband and the value of such part was included in his 
gross estate. Petitioner’s contention that the basis should 
be the part of the cost contributed by her plus the value 
at the date of his death of the part purchased with his funds 
Is not sustained.—Supreme Court of the United States in 
Mrs. Fannie E. Lang v. Commissioner of Internal Revenue. 
No. 595. October term, 1932. Affirming Circuit Court of Ap- 
peals decision, 61 Fed. (2d) 280, which affirmed Board of 
lax Appeals decision, 23 BTA 854. 
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promote, for instance, the development of the beet 
sugar industry in Utah. The benefits of Boulder 
Dam to the people of Florida should be considered 
before they are required to contribute income taxes 
to help construct it. The Federal Government has 
been the chief offender in the matter of diverting 
funds from one section of the country to persons and 
projects far removed. 


Recently the Federal marketing board has used 
millions upon millions of money raised from the 
country at large for the purpose of buying particular 
crops at prices greatly in excess of market, and in 
particular instances has later sold them at a mere 
fraction of cost, flooding the market and driving 
persons and corporations in other parts of the coun- 
try into bankruptcy through the annihilation of their 
market. The persons thus ruined have no legal 
remedy, and their money has been used along with 
that of others for their undoing. It is to the credit 
of the new administration that this practice has been 
stopped, but the disposition of Congress to play 
favorites remains as before, and there appears to be 
no end to the possibility of transferring one man’s 
property to another by the route of taxation and 
appropriation. 

If the plans of the new administration succeed, the 
patronage of many members of Congress in the usual 
directions will be seriously curtailed, and there will 
be a great void for them to fill. It may not be alto- 
gether accidental that the proposal for further cen- 
tralization has come at this particular time. It 
would help to balance the Federal budget without 
recourse to those economies which must otherwise 
be practiced, and it would help to provide new favors 
for old. But this would all be at the expense of the 
states and the people. 


It can probably be said without fear of successful 
contradiction that before the states could be re- 
quired to surrender any of their sources of revenue 
a constitutional amendment, ratified by three-fourths 
of them, would be necessary. There is no doubt 
whatever that under centralized collection and allo- 
cation some states would receive more than they 
contributed, and this at the expense of the rest. But 
this would be a huge gamble. Human nature is 
skeptical. We probably have a safeguard in the 
fact that it would be difficult to convince three- 
fourths of the states that they could all reap an ad- 
vantage at the expense of the other fourth. The 
danger is that some of them may not realize what 
is involved. 


Basis of Property Acquired by Remainder Interest Un- 
der a Will Upon Death of Life Tenant.—Basis of property 
acquired by a remainder interest under a will upon the 
death of the life tenant is the value of the property at the 
date of death of the testator, or where death of the testator 
occurred prior to March 1, 1913 the value on that date 
may be used. The Board of Tax Appeals was in error in 
holding that the value of the property on March 1, 1913, 
should be reduced by the value of the estate of the life 
tenant.—Court of Appeals of District of Columbia, in Wil- 
liam Huggett v. David Burnet, Commissioner of Internal 
Revenue. No. 5691. Affirming as to basic data, but modi- 
fying as to reduction for life estate, Board of Tax Appeals 
decision, 24 BTA 669. 


(Continued on page 194) 
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UT of millions of small individual holdings, 

organized along mediaeval lines on primitive, 

egoistical principles, based upon ancestral 
customs and routine, agriculture in the U. S. S. R. 
has assumed new forms. It is being transformed 
into a collective, socialist system of farming com- 
posed of large units constructed in accord with a 
conscious plan. At the outset of 


Soviet Russia's Agricultural Income 


| Tax of 1932 


By PETER THEODORE SWANISH, Pu. D. * 





middle and collective peasants. Specifically, the 
problem to be solved in 1932 was the increase in 
yields of fundamental crops. The All-Union Central 
Executive Committee proposed an increase in the 
yield of spring grain sowings of 8 per cent over 193], 
or 8 centners per hectare (centner equals 220 pounds 
and a hectare is equivalent to 2.471 acres), flax 12 
per cent, hemp 10 per cent, cotton 5 per cent, and 





1928, 400,000 individual peasant 
households were organized in col- 
lective farms. Toward the end of 
1932, the termination of the first 
five-year plan, 14.5 million house- 
holds (60-65 per cent of all indi- 
vidual farms) reorganized on a 
collective basis. While collectives 
cultivated around two million 
hectares in 1928, by 1932 their sow- 
ings reached 90 million hectares, 
which, together with the area culti- 
vated by State (sovkhoz) farms, 
constituted 80-85 per cent of the 
total sown area of the Union. Ku- 
laks, the class against which Soviet 
policy is directed, cultivated rough- 
ly 15 million hectares in 1928, but 
as a resuit of the policy of “liquid- 
ation of the kulak as a class,” legal- 
ized February 1, 1930, this class 
dispossessed of the right to cultivate 
its original plots in the fundamental 
agricultural regions, cultivated 
roughly one million hectares at the 
end of 1932 in secondary agricultural sections on 
which it was forced to farm.1 In face of such a 
change, the Seventeenth Party Conference, Febru- 
ary, 1932, concluded that the query stated by Lenin, 
“who conquers whom,” was settled definitively in favor 
of socialistic and against individualistic forms of 
agricultural enterprise in the U.S. S. R. 


The agricultural tax of 1932, just as each preced- 
ing law, was drafted to answer the political and 
economic problems before the State. These were: 
(i) to raise revenue; (ii) to accelerate the develop- 
ment of socialistic forms of agriculture, i. e., to speed 
the transition from individual small-scale farming 
to collective, socialistic large-scale cultivation; (iii) 
to eliminate the kulak as a class. The tax rested on 
the class principle, the cornerstone of Soviet tax 
policy in the village and town, i.e., confiscatory 
taxation of kulak and privileged taxation of poor, 

* Chairman, Department of Economics, and Professor of Finance, 
Loyola University, Chicago. Dr. Swanish is an authority on Soviet 
taxation. Among the previously published results of his first-hand 
studies of Soviet Finance are: ‘Taxation of Agricultural Classes in 


Soviet Russia,” monograph, University of Chicago studies, 1930; and a 
series of articles in the Bulletin of The National Tax Association. 


1Ekonomicheskaya Zhizn, Decree on Strengthening Collectives, Janu- 
ary 11, 1933. 








Peter THEODORE SWANISH, Ph.D. 


potatoes 8 per cent. Toward this end, 
1,700 machine-tractor stations were 
organized making a total of 3,100; 
one million additional tractor horse- 
power, implements and machinery to 
the value of 900 million rubles (the 
ruble is equivalent to 51 cents at 
par of exchange) and 11,000 auto 
trucks were applied. Mechanized 
cultivation on the socialistic sector 
thus covered 24 per cent of the 
sown area compared with 16.5 per 
cent in 1931. The investment per hec- 
tare reached 22 rubles as against 4.5 
rubles in 1913. Besides this, the agri- 
cultural tax favored the production 
of industrial crops, the raw materials 
basis of industry and meat produc- 
tion of which there is a shortage. 


II 
Taxation of Collective Farms 


HE term collective designates 

diversified links of agricultural 
enterprises forming an_ endless 
chain connecting individual small- 
scale peasant economy with its opposite extreme, the 
sovkhoz, owned and operated by the State. Approxi- 
mating the sovkhoz most closely in organizational 
structure is the collective (kolkhoz) served by the 
machine-tractor station. In taxation of agriculture, 
three types of collective farms, representing respec- 
tively relative degrees of socialized production, may 
be distinguished. For this purpose, the Toz, the 
cooperative association for the common cultivation 
of land, including several households, socializing almost 
none of the cattle and none of the machinery, covers all 
forms below it in degree, such as the association for 
joint use of private means of production on private 
farms, and producers associations of small and middle 
peasants in production of field crops, the latter being 
really the starting point in the transition being un- 
dergone by small-scale farming from individual to 
socialized production. The consolidation of strips 
of land into one piece and the obliteration of bound- 
ary lines represents a transition from collective use 
on individual farms of the means of production of 
members of a cooperative group to a collective 
utilization of the private means of production of 
the members of the group on their communal lands. 
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The socialization of instruments of production of 
the members of a cooperative group, the creation of 
a “non-divisible capital fund,” constitutes still another 
step forward—the joint use of common means of 
production in a common enterprise. The collective 
farm thus ascends to a higher stage; it changes 
from a cooperative association for the joint cultiva- 
tion of land into an agricultural artel. By creating 
the “non-divisible capital funds” of collective farms, 
the means of production acquire such a form as 
make it. impossible for these means to be reverted 
to private property. The ‘“non-divisible capital 
fun” of a collective farm is no longer simply group 
property, but actually constitutes socialized property 
since in the case of dissolution of the collective, the 
property is not divided among members of the col- 
lective farm, but is transferred to other collectives 
foruse. Through formation of “non-divisible capital 
funds,” the artel passes on to the next higher stage 
of development. If, in addition to completely social- 
izing the means of production, the collective farm 
also creates enterprises to take care of the individual 
needs of its members, such a collective becomes a 
commune.* Collectivization of individual poor and 
middle peasant enterprise—kulaks cannot, legally, 
form collectives—gyrates about the artel, now the 
centre of gravity of the collective movement.® 


The agricultural tax of May 5, 1932, was assessed 
upon the gross income of collective farms for the tax 
year January to December 3lst. From gross in- 
come there was deducted (i) appropriations to “non- 
divisible capital funds” ; (ii) rebates and exemptions ; 
(iii) income from fishing pursuits subject to a special 
levy; (iv) capital outlays for extra-agricultural re- 
quirements of the collective. As in the laws of 1930 
and 1931, the tax was progressive for kulak, poor 
and middle peasants and proportional for collective 
farms. The rate for artels and communes was 3.5 
per cent and for associations for joint cultivation of 
land (Toz), 5 per cent, an increase of % and 1 per 
cent respectively over 1931. 


All economically poor collectives were partially or 
completely exempted depending upon the regula- 
tions of district (raion) tax commissions. In 1931 
income from every increase in planted area in 1931 
over 1930 was exempt. In 1932 exemption was lim- 
ited to land brought under cultivation for the first 
time, i. €., virgin soil. 

According to responsible estimates, the country 
lost during 1930 almost one half of its pigs, a third 
of its sheep and almost a quarter of its cows as a 
result of the desperate slaughtering of animals by 
doomed kulaks and the excesses that were admit- 
tedly committed in driving other classes of peasants 
into collective farms. To overcome the consequent 
shortage of meat and fats, the agricultural tax in 
1932, as in 1931, exempted income from cattle and 
fodder of all collective farms. 


Industrial crops, the raw materials source of So- 
viet industry, are required in increasing quantities. 
To stimulate their production, the tax allowed re- 


*L. Kritsman, Process of Socialization of Agriculture in the U. S. 
S. R., Moscow, 1930, pp. 12-16, ad passim. 


* Dest of the Central Executive Committee and the Soviet of Peo- 


ple’s Commissars, U. S. S. R., December 13, 1930, excludes kulaks and 
disfranchised classes from collectives. 
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bates or exemptions of income from cotton, tobacco, 
machorka, flax, hemp, sugar beets, vegetable gar- 
dens, orchard, vineyards and berry patches. 


Income from sugar beets was exempt. While 
the income per hectare from cotton, tobacco, ma- 
chorka, vegetable gardens, tea, orchard, vineyard and 
berry patches exceeded that from grain, neverthe- 
less, the income was assumed to be equal to that 
from grain. For example, the average income per 
hectare from cotton was 240 rubles while that from 
grain was around 60 rubles. In arriving at the tax, 
rates were levied upon 60 instead of 240 rubles. In 
the case of flax and hemp, the income was assumed 
to be equal to one-half that from grain, and while 
the average income per hectare was around 250 
rubles, only % (60 rubles) or 30 rubles was assessed. 
All increases in acreage sown in flax and hemp in 
1932 over 1931 were exempted. A 10 per cent re- 
bate was granted to all seed producing farms com- 
pleting their production plans. Income from poultry 
and apiary culture of collectives was exempt. 

Collectives were exempt from taxation of (i) in- 
come from land under cotton in the Ukraine and 
Astrakhan district (raion) for five years after initial 
sowing; (ii) cotton planted upon irrigated lands; 
(iii) rice in regions designated by soviets of people’s 
commissars of federated republics; (iv) lands pre- 
viously sown in grain shifted to vegetable gardening 
in 1931 and 1932. Collective farms fulfilling obliga- 
tions to the government in the delivery of products 
under contract received rebates of 25 per cent from 
the tax (Section 12).4 The sum of this rebate 
(amounting to about 300 rubles for a collective of 
100 members) was not added to the collectives’ cash- 
box but was withheld by collective managers for the 
encouragement of socialistic competition and shock 
brigaders by awarding premiums for good work.® 
Special rebates were allowed seed producing collec- 
tives cultivating under direction of the Seed Trust. 
Such collective completing their plan of production 
received an additional 10 per cent on top of the 25 
per cent allowed in Section 12. 


Exemptions were allowed for every member in 
military service. From the taxable income of the 
collective there was deducted the per capita share 
which would have gone to such a member. If, for 
illustration, the taxable income of a collective 
amounted to 40,000 rubles and it had 400 members 
or 100 rubles per head: if, further, twenty were in 
the ranks, then 20 x 100 rubles or 2,000 rubles was 
deducted and the tax assessed upon 38,000 rubles. 
This provision (Section 16) applied with equal force 
to members having received decoration by the gov- 
ernment, members of the militia, political police or- 
ganizations, persons disabled in industry or war, 
“widows of members killed by kulaks,” of foresters 
losing their lives at work and adopted orphans. Col- 
lectives organized upon newly broken lands were 

4 The Decree of January 19, 1933 abolished the system of contractation 
introduced by Decree of July’ 12, 1927. Contractation was an agreement 
entered into by collectives and individual peasants with State Suppl 
Agencies under which the latter made advances in machinery, see 
services and money in exchange for the sale to the State at fixed prices 


of a stipulated auantitv of product. See. I. Kirilov, Contractation and 
its meaning in Agriculture, Gosizdat, Moscow, 1930. 


5 Socialistic competition is a voluntary mobilization of special groups 
of workers who declare before the entire working class that they have 
made it a point of honor to fulfill and exceed the definite production 
tasks fixed i“ the plan for their collective (or enterprise). 
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exempted for periods of from three to fifteen years 
according to locality. Individual peasants were in- 
cluded in the last exemption. 


The net effect of exemptions as between collectives 
depended upon the character of their production. 
Three examples will bring out the difference. 


Example I 


Assume a collective specialized for the most part in the 
production of grain; that it cultivated 2,000 hectares in 
1932, and had 50 cows and 100 hectares in meadow. Sup- 
pose that the income from 


1 hectare planted in grain= 60 rubles 

1 hectare—meadow— = 20 rubles 

1 cow = 100 rubles 
Thus, 


2,000 hectares—grain X 60 rubles = 120,000 rubles 
100 hectares—meadow X 20 rubles= 2,000 rubles 
50 cows X 100 rubles= 5,000 rubles 


Taxable Income before Exemption 127,000 rubles 
Suppose further that of the 2,000 hectares, 500 hectares 
represent virgin soil broken in 1932. Income from such 
acreage was exempted as was that from cows. 
Therefore, 
500 hectares—grain 
50 cows 





X 60 rubles = 30,000 rubles 
X 100 rubles = 5,000 rubles 


35,000 rubles 





Taxable Income after Exemption 


Net Result 


Taxable Income before Ex- 
emption 127,000 X 3.5 = 4,445 rubles 
Taxable Income after 


Ex- 
emption (127,000 — 35,000) — 92,000 X 3.5 = 3,220 rubles 


1,225 = 28% 


Decrease in tax 


Example II 


The relative advantage to a collective producing indus- 
trial crops is evident here. Assume a collective cultivating 
1,300 hectares in grain and 200 hectares in flax in 1931; 
1,500 and 500 respectively in 1932; with 50 cows and 100 
hectares in meadow with the same income as in Example I, 
while the income from flax was 250 rubles per hectare. 


1,500 hectares—grain X 60 rubles= 90,000 rubles 
500 hectares—flax X 250 rubles = 125,000 rubles 
50 cows X 100 rubles= 5,000 rubles 
100 hectares—meadow X 20 rubles= 2,000 rubles 





Taxable Income before Exemption 222,000 rubles 
Here 200 hectares in grain and 300 in flax represents in- 
creased acreage and, therefore, exempt. Income per 
hectare in flax was assumed to be one half of that from 
grain, % (60 rubles) or 30 rubles. 
Therefore, 
1,300 hectares—grain 
200 hectares—flax 
100 hectares—meadow 


X< 60 rubles = 78,000 rubles 

X 30 rubles= 6,000 rubles 

X 20 rubles = 2,000 rubles 

Taxable Income after Exemption 86,000 rubles 
Net Result 

Taxable Income before Ex- 


emption 222,000 X 3.5 = 7,770 rubles 
Taxable Income after Exemp- 
tion 86,000 X 3.5 = 3,010 rubles 


Decrease in tax 4,760 = 61% 


Example III 
Finally, assume a cattle raising collective with 500 cows, 
200 hectares in grain, 150 hectares in hay, 100 hectares in 
clover, 30 hectares in rhizocarpus plants, and 20 hectares of 
socialized vegetable land. Suppose that the income from 


1 cow= 100 rubles 1 hectare—grain = 60 rubles 
1 hectare—clover = 150 rubles 
1 hectare—rhizocarpus — 150 rubles 
1 hectare—meadow = 20 rubles 
1 hectare—garden = 600 rubles 
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Thus, 

500 cows X 100 rubles = 50,000 rubles 
200 hectares—grain— X 60 rubles = 12,000 rubles 
150 hectares—meadow— X 20 rubles= 3,000 rubles 
100 hectares—clover X 150 rubles = 15,000 rubles 
30 hectares—rhizocarpus XX 150 rubles= 4,500 rubles 
20 hectares—vegetable X 600 rubles = 12,000 rubles 


Taxable Income before Exemption 96,500 rubles 


Here cattle and fodder-land was exempt and, therefore, 
this collective paid the tax on income from grain and gar- 
den only, the income from the latter being assumed as 
equal to that from grain. 


Therefore, 
220 hectares X 60 rubles = 17,600 rubles 
Net Result 
96,500 X 3.5 = 3,377.50 rubles 
17,600 X 3.5= 616.00 rubles 


2,761.50 rubles = 81% 





Taxable income before 
exemption 

Taxable income after 
exemption 


Decrease in tax 


III 


Taxation of the Non-Socialized Part of Collectivists’ 
Economy 


S pointed out, the chief feature of the artel is the 
socialization of the means of production. In 
the artel peasants retain their living quarters, a strip 
of land for gardening, the tools for the cultivation 
of such plots, and a single cow for their own use. 
In the commune living quarters may or may not be 
socialized, but everything else except personal ef- 
fects is pooled to form non-divisible capital funds. 
What is and what is not socialized in the Toz de- 
pends upon the by-laws adopted by its members. As 
a rule, capital instruments and draft animals are 
socialized only during the harvest season.® 
Collectivists paid the agricultural tax upon income 
received from their non-socialized land and from 
extra-agricultural sources. Taxable income was de- 
termined in the same manner as for individual peas- 
ants explained in the following section. When the 
non-socialized taxable income amounted to less than 
50 rubles, the tax was four rubles per household. 
For amounts exceeding 50 rubles, the rates are 
shown in the accompanying table. 


TAX RATES be a INCOME FROM NON-SOCIALIZED PART 
F COLLECTIVISTS’ HOUSEHOLD 


Taxable 
Income per Household Tax per Household 
Over 51-100 rubles 4 rubles 2 kopecks per r. over 51 tr. 
Over 101-150 rubles 5 rubles 7 kopecks per r. over 101 r. 


Over 151-200 rubles 
Over 201-300 rubles 
Over 301-400 rubles 
Over 401-500 rubles 
Over 501-700 rubles 
Over 701 rubles 


8.50 rubles 
13.50 rubles 
26.50 rubles 
43.50 rubles 
65.50 rubles 
119.50 rubles 


10 kopecks per r. over 151 r. 
13 kopecks per r. over 201 r. 
17 kopecks per r. over 301 r. 
22 kopecks per r. over 401 r. 
27 kopecks per r. over 501 r. 
30 kopecks per r. over 701 r. 


Households with two, three or more non-labor 
capable members received rebates of 5 per cent, 10 
per cent and 15 per cent, respectively. In addition 
to all rebates and exemptions allowed individual 
tax-paying poor and middle peasants, collectivists 
paid no tax upon income from cattle retained for pri- 
vate use and wages of labor when performed for one 
year under contract in mining or forestry.” 


— of Soviet of People’s Commissars, U. S. S. R., December 26, 
193 

7 Law of Agricultural Tax, Section 26. Village tax commissions could 
exempt “poor” collectivists. For this purpose, the commission took a 
census of such peasants and then submitted the data to an assembly of 
collectivists for decision which in turn was forwarded to the district tax 
commission for confirmation. 
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IV 
Taxation of Individual Poor and Middle Peasants 


EASANTS who have little land, up to two hec- 

tares are classed as poor. Middle peasants are 
those who have from three to eight hectares and do 
not regularly employ hired labor. The well-to-do 
middle peasants are those who have more than eight 
hectares. The quantity of land is not the only touch- 
stone. Often the decisive factor is the number of 
cattle, implements, and buildings. 


For individual poor and middle peasants the agri- 
cultural tax was a graduated tax upon estimated 
income from grain, hay, cattle (except swine), indus- 
trial crops, vegetable, orchard, vineyard, tobacco, tea, 
and upon actual income from wages. Soviets of people’s 
commissars of federated and autonomous republics 
could include income from sources other than those 
mentioned except rabbits and poultry. Income from 
fishing was taxed only when persons did not con- 
clude contracts to sell the catch to State supply 
agencies.® 

Peasants farming land within the boundaries of 
towns paid either the income tax collected in cities 
or the agricultural tax, the decision as to which of 
the two taxes was paid being left to urban soviets 
acting upon instructions of soviets of people’s com- 
missars of federated and autonomous republics. Per- 
sons living in towns dividing their labor between 
urban industry and farming in villages paid the agri- 
cultural tax upon income from both sources. 


Stipends of members of district executive com- 
mittees and village soviets and of civil servants 
employed in institutions supported from state or 
local budgets; of members of committees of mutual 
aid associations, of agronomists and veterinarians 
employed by collectives; foresters and forest ran- 
gers; incomes from literary pursuits of writers living 
in rural settlements and from pensions were all de- 


ducted in computing taxable income of a peasant 
household. 


In arriving at the income of poor and middle peas- 
ants the norm, or estimated income method intro- 
duced in the Single Agricultural Tax of 1926 was 
used. The norm was simply the estimated average 
yield per hectare multiplied by the fixed prices of the 
State for grain, industrial crops and cattle. The 
norms shown in the table reflect the relative produc- 
tivity of land and cattle in the different republics of 
the Union. 


Soviets of people’s commissars of federated re- 
publics fixed norms for all districts and villages 
within their boundaries. District and village norms 
might be higher or lower than those shown in the 
table if the revenue collected in the republic as a 
whole equaled that which the agricultural tax would 
yield when the norms established in the law were 
multiplied by the number of hectares of land and 
cattle within the republic. 


* Law of Agricultural Tax, Sec. 30. The Industrial Tax based on turn- 
over was levied upon incomes of village kustarni (hand-labor artisans). 
The water tax was levied in regions of artificial irrigation. Fishermen 
paid a license fee. ‘“Self-Taxation” for local requirements and the Cul- 
tural-Communal Construction taxes were also levied upon peasants. Sec- 
tion 74 exempted tribes living in the tundra, arctic and in certain western 
and eastern territories of Siberia, and the backward Gorno-Badashansk 


autonomous territory in the Tadzhikistan S. S. R. 
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Extra-agricultural income of peasants received in 
1931 was taxed in 1932. Fifteen per cent of the wage 
received by peasants living at home while engaged 
in industry was added to that estimated from agri- 
culture; 10 per cent when peasants lived away from 
home; and 20 per cent of the wage received by 
peasants for seasonal labor. Peasants employed in 
industry were obliged to submit to their village 
soviets not later than June 1, 1932, a statement from 
employers of their earnings during 1931. Wages for 
labor in mining and lumber camps were exempt. 


ESTIMATED INCOME—NORMS—PER HECTARE OF LAND— 








IN RUBLES 
TH a=) 
sg TE ° 
= . = B ss a 
et ee es 
fed ad wh AS = CE EF } = 
a Ss. P..S..&.. 55 wang 43 18 300 600 350 300 
Ukraine ..... 60 oes 42 30 300 450 350 300 
ite- 
Ruesen ..... 60 vo 62 20 300 press 400 : 
Trans- 
Caucasian ... 57 —e 38 18 320 500 500 370 
a 110 bss be 230 500 500 350 
Turk- 
menistan .... .. 102 ce ae 230 550 500 350 
Tadzhik 
ee 84 tabs — 200 450 500 300 


Income norms were provided in the law for actually sown (posev) and 
plow land (pashnya). Soviets of people’s commissars of federated repub- 
lics decided whether sown or plow land would be used in arriving at 
taxable income. In either case the tax had to be paid and peasants were 
thus encouraged to sow all of their land. If a peasant curtailed sowings 
without cause in 1932, taxable income from land was based on the sown 
area of the year before. 








ESTIMATED INCOME—NORMS—PER HEAD OF CATTLE— 








IN RUBLES 
Federated Horses, Sheep 
Republics Mules,Camels Cows Oxen Donkeys and Goats 
os om 22 19,5 12 6 « 
uc ee 29 22 17 6 2,2 
hite- 
eee 25 21 15 ‘ 1,8 
Trans- 
Caucasian ..... 17 3,5 15 6 3 
OS eee 17 18 15 6 3 
Turk- 
menistan ...... 16 75.5 12 6 3 
Tadzhik- 
Se ae 15 i. S 12 6 2S 


Horses, mules, oxen and camels over 4 years, cows over 3 years, and 
“wintered” sheep and goats—all as of May 1, 1932—were taxed. 


The income of kustarni, hand-labor artisans, was 
estimated by village tax commissions. From this 
estimate, the commission deducted outlays for raw 
materials, fuel and wages of hired labor. Either 40 
per cent or 60 per cent, depending upon instructions 
of soviets of people’s commissars, of the difference 
constituted taxable income. For artisans organized 
as cooperative associations, a rebate of 25 per cent 
of the 40 per cent or 60 per cent was allowed. 


To check private trade in farm products, section 
50 provided that village tax commissions could arbi- 
trarily assume that the income from the sale of 
produce was equal to that from agriculture deter- 
mined in accordance with the norm method and from 
extra-agricultural pursuits. If peasants sold their 
produce through cooperative trade organizations, the 
receipts were not included in taxable income. 


For peasants whose income was less than 100 
rubles, the tax was a flat 7 rubles. For those whose 
incomes exceeded 100 rubles, the rates are shown 
in the following table. 
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TAX RATES UPON INCOME OF POOR AND MIDDLE 
PEASANTS 








Taxable 


Income perHousehold Tax per Household 


Over 101-150 rubles 7 srubles £ 5 kopecks per r. over 101 





Over 151-200 rubles 8.50 rubles 8 kopecks per r. over 151 
Over 201-300 rubles 13.50 rubles 13 kopecks per r. over 201 
Over 301-400 rubles 26.50 rubles 17 kopecks per r. over 301 
Over 401-500 rubles 43.50 rubles 22 kopecks per r. over 401 
65.50 rubles 30 kopecks per r. over 501 
125.50 rubles 32 kopecks per r. over 701 


Over 501-700 rubles 
Over 701 rubles 


ot 5 5 50 ot Ot 


Households with two, three, four or more non- 
labor capable persons received rebates of 5 per cent, 
10 per cent and 15 per cent, respectively from the 
tax. Virgin soil brought under cultivation in 1932 
was exempt. Income from acreage under sugar 
beets was exempt. Income norms for flax were 
taken as equal to one half of the established norm 
for grain; for cotton the norm was taken as equal 
to that for grain in computing taxable income. Land 
planted under cotton in the Ukraine, the Trans-Cau- 
casus territory for the first time was exempt. Cara- 
cul sheep and swine were exempt. The difference 
in the number of cows in 1932 over 1931 was exempt. 

Exemptions or rebates from the tax were allowed 
for every member of a household in military serv- 
ice, in reserves, militia, political police, or receiving 
decoration by the government; for members disabled 
in industry or war, “widows of persons killed by 
kulaks,” and of foresters killed at work for a period 
of five years after death. This class of exemptions, 
political, is shown in the following table. 

REBATES AND EXEMPTIONS ALLOWED INDIVIDUAL POOR 
AND MIDDLE PEASANTS 


If Tax per Household 
Amounted to 








Rebate allowed—in per cent of Tax 


If h. h. had other If h. h. had no other 
labor-capable labor-capable 











members members 
10 Rubles 10 100 
11- 15 Rubles 75 90 
16— 20 Rubles 50 75 
21-— 30 Rubles 35 50 
31- 50 Rubles 25 35 
51— 75 Rubles 15 25 
76-100 Rubles 5 10 
101 Rubles 5 5 





Computation of the Tax for Individual Households 


Assume that in 1932 a peasant household culti- 
vated 5 hectares, an increase of 1 hectare over 1931; 
that it had 1 hectare in meadow, 1/5 hectare in gar- 
den, 1 hectare in sugar beets, 1 hectare in flax, and 
1 horse, 1 cow, and 4 caracul sheep; that in the vil- 
lage in which this farm is situated, the following 
norms were effective: 


1 hectare—grain = 50 rubles 
1 hectare—meadow = 21 rubles 
1 hectare—garden = 300 rubles 
1 hectare—flax = 250 rubles 
1 horse = 23 rubles 
1 cow = 15 rubles 


Caracul, increased acreage and sugar beets were 
exempt; flax taxed at % norm for grain. 
Thus, 


4 hectares—grain X 50r.= 200 rubles 
1 hectare—meadow X 21r.= 21 rubles 
1/5 hectare—garden XX 300r.= 60 rubles 
1 hectare flax = %4 (50 rubles) = 25 rubles 
1 horse X 23r.= 23 rubles 
1 cow X 15r.= 15 rubles 
Taxable income from ag. 344 rubles 


Suppose, further, that one of the members was - 


engaged in hand-labor industry which yielded 200 
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rubles and that in this village 50 per cent of such 
income was taxed = 100 rubles; that a second son 
living at home earned 300 rubles during the summer 
of 1931 in a sugar refining factory, and that a third 
son is serving with the colors. 


Therefore, 


Taxable income from agriculture = 344 rubles 
Hand-labor industry = 100 rubles 
Wages .15 (300 rubles) = 45 rubles 
Total taxable income of h. h. = 489 rubles 


Tax on Ist 400 rubles 


= 43.50 rubles 
Excess over 400 = 89 r. X 22 k. 


== 19.58 rubles 


63.08 rubles 
Rebate for son in Army = 15% = 9.46 





Tax paid by household 53.62 rubles = 11% 


V 
Taxation of Kulaks 


KULAK holding was defined by the Soviet of 
People’s Commissars U. S. S. R., in Jzvestia, 
May 22, 1929, as (a) one systematically employing 
hired labor; (b) possessing an enterprise equipped 
with motor power; (c) systematically selling the 
uses of farm machinery; (d) leasing housing or busi- 
ness space for a rent; (e) engaged in commercial 
operations, money- lending or receipt of non-labor in- 
comes; one whose annual income as computed in the 
law of the agricultural tax amounted to $750 for the 
household (in households with more than five mem- 
bers, in excess of $150 per head). All or any one of 
the criteria bring a peasant into this category. To- 
day a kulak is a peasant who resists collectivization, 
grain procurements, self-taxation in the village, 
speculates in the market, or agitates against the pur- 
chase of government bonds. The agricultural tax 
is one of the weapons in the Bolshevik arsenal em- 
ployed in the “liquidation of the kulak as a class.”® 
Section 28 of the Single Agricultural Tax of April 
21, 1928, introduced the individual procedure under 
which kulaks have been taxed since. In its original 
sense the term was used to differentiate between the 
procedure in arriving at the taxable income of col- 
lectives, individual poor and middle peasants and 
kulaks. Up to the enactment of the Law of the Agri- 
cultural Tax of March 29, 1931, taxable income of 
collectives and individual poor and middle peasants 
was determined in accord with the norm method. 
This law introduced a modification in the procedure 
for collectives. Instead of assessing estimated in- 
come computed by the norm method, the agricultural 
tax was levied upon accounting income. For poor 
and middle peasants the norm method has been used 
since 1926. Theoretically, the individual method is 
aimed at the search for every kopeck of the kulaks’ 
income. Practically, it invests tax commissions with 
arbitrary power in taxing this class and the taxable 
income of a kulak is invariably a mere guess inde- 
pendent of fact. Its size depends upon the relative 
skill of kulaks in concealing and of collectors in dis- 
covering income. 


(Continued on page 193) 





®Law of the Agricultural Tax, Section 82. “The characteristics of a 
a are defined by soviets of people’s commissars of federated 
republics 
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N UNPRECEDENTED volume of new state 
A tax legislation for a single year has already 

resulted, although twenty-two legislatures were 
still in session ? in the latter part of April, from which 
jurther tax innovations may be expected. 


To the twenty-five states which previously had 
personal income tax laws, there were added this year 
up to the middle of April five more states—Alabama, 
Arizona, Kansas, Montana, and New Mexico. The 
other states in which taxes, measured by net income, 
are in effect with respect to individuals are Arkansas, 
Connecticut, Delaware, Georgia, Idaho, Massachu- 
setts, Mississippi, Missouri, New Hampshire, New 
York, North Carolina, North Dakota, Ohio, Okla- 
homa, Oregon, South Carolina, Tennessee, Utah, 
Vermont, Virginia, Washington, and Wisconsin. 

Laws imposing taxes on net income of corpora- 
tions have been enacted this year by Arizona, Kan- 
sas and New Mexico, which makes twenty-six states 
in which corporations are similarly taxed. Prior to 
this year the following states had corporation net 
income tax laws: Alabama, Arkansas, California, 
Connecticut, Georgia, Idaho, Massachusetts, Missis- 
sippi, Missouri, Montana, New York, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, South 
Carolina, Tennessee, Utah, Vermont, Virginia, 
Washington, and Wisconsin. 

New general sales tax laws in various forms have 
been enacted during 1933 in Arizona, Illinois, Indi- 
ana, Nevada, New Mexico, New York, North Dakota, 
Oregon, South Dakota, Utah, Vermont and Wash- 
ington. Although classified as a sales tax, the Vermont 
law in effect imposes a chain store tax. States pre- 
viously imposing general sales taxes are Delaware, 
Connecticut, Georgia, Kentucky, Mississippi, North 
Carolina, Utah, Vermont and West Virginia. An 
emergency relief sales tax was in effect in Pennsyl- 
vania for a period of six months, from September 1, 
1932 to March 1, 1933. The tax was unpopular and 
was not extended by the Legislature. 

In most of the states where a general sales tax is 
imposed, the unfair weight with which the tax bears 
upon the individual with a small income or no income 
at all is to a considerable extent extenuated by an 
individual income tax, affecting the portion of in- 
comes which escapes a tax that applies only to spend- 
ings for tangible commodities and exempts savings 
and spendings for non-commodity items that, aside 
from rent, largely involve luxuries. In Indiana the 
so-called sales tax is in fact a general gross income 
tax, levied in the absence of constitutional power to 
impose a tax measured by net income. The legisla- 
ture adopted a resolution (H. J. R. 1) approving an 
amendment to the Constitution which would permit 
taxation measured by net income. The proposed 
amendment must, however, be approved by the elec- 
torate before it can become a part of the basic law 
of the State of Indiana. 

States now having a chain store tax law which 
was not in effect prior to this year are Idaho, Maine, 
Minnesota, Montana, Vermont and West Virginia. 
Other states where a special tax applies to chain 


ss Forty-four state legislatures have been in regular or special session 
this year. 


New State Tax Laws 


stores are Alabama, Arizona, Delaware, Indiana, 
Louisiana, North Carolina, South Carolina, Tennes- 
see, Virginia, and Wisconsin. The chain store tax 
laws of Arizona and Indiana were revised this year. 
Laws previously in effect in Florida and Georgia 
have been held to be unconstitutional. 

Franchise, motor vehicle, gasoline, and other taxes 
make up the category of ways in which legislatures 


in session this year have sought to replenish lean 
treasuries. 


Summaries of interesting features of new state tax 
laws recently enacted and not previously reported in 
Tue Tax Magazine follow: 


Gross Income and Sales Taxes 


Arizona (House Bill No. 146; approved March 20, 1933). 
—An Act imposing a tax upon the privilege of engaging 
in certain businesses in Arizona. 

The tax, which goes into effect on May 1, 1933, is a tax 
measured by gross income at rates varying from % of 1 
per cent to 2 per cent, subject, among other exclusions, 
in computation of the base of the tax, to an exemption 
of $1,200 for any year, which may be apportioned where 
tax returns are required monthly or quarterly. 


Although the tax is declared to be a tax for the priv- 
ilege of doing business, Section 2-g provides that “all taxes 
collected under the provisions of this Act shall be borne 
by the consumer and shall be added by the seller as a 
separate item in addition to the selling price of the prop- 
erty or article purchased.” How the consumer is to be 
credited with the exemptions allowed to the businesses on 
which the tax is initially levied is not disclosed in the 
statute. 


The classifications of persons on whom the tax is di- 
rectly assessed and the rates applicable to each follow. 


Upon persons who produce for sale or use, livestock, 
poultry, and other products of the ranch, farm, grove, or 
garden, the rate is % of 1 per cent of the gross proceeds 
of the sales of such products, less the cost of transpor- 
tation to the place of delivery, and in the case of products 
of the soil, less the cost of packing, baling, ginning, thresh- 
ing or otherwise preparing the products for the market. 

Upon every person engaging or continuing within the 
State of Arizona in the business of selling any tangible 
personal property whatsoever, (not including, however, 
bonds or other evidences of indebtedness, or stocks), the 
tax is 2 per cent of the gross proceeds of the sales of the 
business; provided, however, that in the case of a whole- 
saler or jobber, the tax is % of 1 per cent of the gross 
proceeds or sales of the business. 


Electric light and gas companies are taxable on gross 
income at the rate of % of 1 per cent from sales for 
industrial purposes and for pumping water for irrigation 
purposes, and at the rate of 2 per cent of the gross income 
from sales for all other purposes. 


Telegraph and telephone companies are taxable at the 
rate of % of 1 per cent on gross income. 


Every person engaged within the state in the business 
of operating a railroad is taxable on gross income at the 
rate of % of 1 per cent. : 


The rate of % of 1 per cent is also applicable to the gross 
income of pipelines for the transportation of oil and gas. 

Gross income from the operation of motor vehicles in 
commercial transportation of persons or property is tax- 
able at the rate of % of 1 per cent, but this tax does not 
apply to persons engaged in transporting school children 
under contract with counties or school districts. It is 
further provided that such tax shall not be imposed if 
persons engaged in the operation of commercial motor 
vehicles are required to pay a tax of not less than the 
rate above named upon their gross income under the 
provisions of the motor vehicle laws of the state. 

Upon every person engaged within the state in any 
business or calling not included in the preceding sections, 







































































































































































































































































































































































































































































































































































































































































































































except as otherwise specifically provided, the tax is 2 per 
cent of gross income. 


Persons exempt from the tax include the following: in- 
surance companies which pay the state tax on premiums; 
building and loan associations which are operated ex- 
clusively for the equal benefit of all their depositors, and 
state and national banks; labor, agricultural and horticul- 
tural societies, religious, charitable, and scientific organ- 
izations, chambers of commerce, etc., none of which are 
organized for profit and no part of the income of which 
inures to the benefit of any private stockholder or indi- 
vidual; prospectors and mining companies, owning, pros- 
pecting and developing properties that are non-producing 
properties; amounts derived from the sale of school books 
where the sale price is fixed by state contract or by state 
law; amounts received by non-profit hospitals, infirmaries 
and sanitaria; sales of gasoline upon which the state tax 
under the motor vehicles act has been levied; and amounts 
received under contracts issued by insurance companies 
or benefits received from the state compensation fund. 


New Mexico (Chapter No. 73, Laws of 1933; approved 
March 9, 1933).—This Act imposes a license or occupation 
tax on retail dealers. 


The license fees are graduated according to the volume 
of sales of all merchandise, exclusive of liquors, oil, gas 
and other motor fuel. Peddlers, itinerant vendors and 
dealers in new or used automobiles are not subject to the 
tax. With these exceptions the license taxes on dealers 
are scaled as follows: (1) gross annual sales of not over 
$3,000, $10 per year; (2) gross annual sales over $3,000 but 
not over $10,000, $15 per year; (3) gross annual sales over 
$10,000 but not over $20,000, $20 per year; (4) gross annual 
sales over $20,000 but not over $50,000, $50 per year; (5) 
gross annual sales over $50,000 but not over $75,000, $75 
per year; (6) gross annual sales over $75,000 but not over 
$100,000, $125 per year; (7) gross annual sales over $100,000 
but not over $150,000, $250 per year; (8) gross annual sales 
over $150,000 but not over $200,000, $650; (9) gross annual 
sales over $200,000 but not over $300,000, $1,250 per year; 
(10) gross annual sales over $300,000 but not over $400,000, 
$1,950 per year; gross annual sales exceeding $400,000, 


$1,950 plus $25 per thousand on all gross annual sales above 
$400,000. 


New York (Chapter 281; approved April 18, 1933).—This 
Act imposes a license tax of 1 per cent upon receipts from 
the sale of tangible personal property at retail during the 
period from May 1, 1933, to June 30, 1934, for the privilege 
of selling such property in New York State. 


Perhaps on account of the absence of constitutional re- 
strictions, several unusual exemption features have been 
introduced, notably the exemption of foods, total exemption 
of retailers having receipts of less than $1,250 for any 
quarter year period, and a specific exemption of $1,250 to 
retailers having receipts of less than $2,500 for any quarter 
year period. Excepted from the tax also are receipts from 
the sale of motor fuels, gas, steam and water when deliv- 
ered to consumers through mains and pipes, receipts from 
the sale of electricity, receipts from sales by or to the 
state, municipalities and other political divisions thereof 
and receipts upon which the State of New York is, by 
virtue of the provisions of the Constitution of the United 
States or otherwise, without power to impose a tax. 


North Dakota (Senate Bill No. 315, Regular Session, 
1933; approved March 7, 1933).—An Act to provide rev- 
enue by means of an emergency replacement revenue act 
for state purposes by imposing a tax upon the sales of 
tangible personal property and upon the sales of personal 


and professional services by vendors as defined in the 
Act, ete. 


A tax is imposed upon sales of tangible personal prop- 
erty and upon sales of professional services at the rate 
of 2 per cent of gross income derived therefrom during 
the period from the effective date of the Act (April 1, 
1933) and ending June 30, 1935, except such sales of tan- 
gible personal property as are made to the United States 
government under the commerce clause of the constitu- 
tion of the United States, and such sales as are made to 
the State of North Dakota, including its departments, 
institutions and industries. Deviations from the 2 per cent 
tax on sales for use are: contractors, 1 per cent; light and 
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power for industrial use, 1 per cent; pottery, drain tile, 
brick and concrete manufactured, 1 per cent; lignite min- 
ing, 1 per cent. Manufacturers or wholesalers who sell 
for resale are taxable at the rate of % of 1 per cent of 
gross income derived from the sale of such property. Devi- 
ations from the %4 of 1 per cent tax on sales for resale 
are: wholesale bakeries, wholesale dealers of soft drinks 
and wholesale tire dealers, each of whom are taxable at 
¥% of 1 per cent. 

All sales that are not made for resale are deemed to 
be made for use and articles or materials sold to enter 
into the manufacture of other articles or products are 
are deemed to be sold for use even though the resulting 
product may be sold for resale. 


Section 20 of the Act provides that vendors may add 
to the retail price of any tangible personal ‘property, or 
professional services, the sale of which is subject to tax, 
2 per cent of the retail price (or 1 per cent where the 1 
per cent rate applies, or 4 of 1 per cent or % of 1 per 
cent in the case of manufacturers and wholesalers), pro- 
viding the retail price and the 2 per cent, representing the 
tax imposed by the Act, be separately stated on price 
display signs, tickets and tags, and bills rendered in con- 
nection with the sale of such property or services. 


Utah (House Bill No. 218; approved March 17, 1933) — 
This Act makes it unlawful for any wholesaler or retailer, 
or proprietor of any place of amusement or entertainment 
to engage in the business of selling tangible personal prop- 
erty or in the business of furnishing amusement or enter- 
tainment after May 31, 1933, without having obtained a 
license therefor, and imposes a tax upon the retail pur- 
chase of certain commodities. 


The rates of the tax in the various classifications are: 
(a) retail sales made within the state, 3% of 1 per cent of 
the purchase price paid or charged, or in the case of retail 
sales involving the exchange of property, 34 of 1 per cent 
of the consideration paid or charged including the fair 
market value of the property exchanged at the time and 
place of the exchange, except that in the case of liquid 
malt, malt syrup or malt extract, fluid, solid, or condensed 
made from malted cereal grains in whole or in part, the 
tax is 5 per cent of the purchase price; (b) 3% of 1 per 
cent of thé amount paid for all services rendered or com- 
modities furnished for domestic or commercial consump- 
tion by any utility of the State of Utah; (c) %4 of 1 per 
cent of the amount paid for all meals furnished at any 
restaurant, eating house, hotel, drug store or other place 
where meals are regularly sold to the public; (d) 3% of 
1 per cent of the amount paid for admission to any place 
of amusement, entertainment or recreation; provided that 
the tax on any admission to any theatrical entertainment 
is not to be less than 1 cent on each admission. 


The new Utah tax becomes collectible from and after 
May 31, 1933. 


Washington (H. B. 92; approved March 21, 1933).—By 
this Act a tax at varying rates on the basis of gross in- 
come is imposed “for the privilege of engaging in business 
activities.” 

Gross income, as defined in the law, means “the valuc 
proceeding or accruing from the sale of tangible personal 
property, real or personal, or service or both, and all re- 
ceipts, actually received by the reason of the investment 
of the capital of the business engaged in, including interest, 
discount, rentals, royalties, fees or other emoluments how- 
ever designated and without deduction on account of tlie 
cost of property sold, the cost of materials used, labor costs, 
interest or discount paid or other expenses whatsoever 
and without any deduction on account of losses: Provided, 
The term ‘gross income’ shall not include any payments 
received on accounts or notes outstanding at the time this 
Act goes into effect.” 


From and after the first day of August, 1933, and until 
July 31, 1935, there is levied a tax, measured by gross 
income, as follows: 


(a) Upon extractive industries—coal, 3/10 of 1 pet 
cent; oil, 1 per cent; natural gas, 1 per cent; metals, lime- 
stone, sand, gravel, clay, and any earth or mineral prod- 
ucts, 3/10 of 1 per cent; timber, 3/10 of 1 per cent; fish, 
shell fish and other sea foods, 1 per cent; all other ¢x- 
tractive products, 3/10 of 1 per cent; 
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(b) Manufacturers, % of 1 per cent; 


(c) Wholesalers and jobbers (except dealers in se- 
curities), 1/5 of 1 per cent; 


(d) Retailers (except dealers in securities), 5/10 of 1 
per cent; 

(e) Businesses involving performance of services: 
banks, etc., 4/10 of 1 per cent; stock brokers and security 
houses, 2 per cent; steam railroads, 1%4 per cent; electric 
railroads and automotive transportation, within any city 
or town or contiguous cities or towns, 5/10 of 1 per cent; 
water companies, except irrigation companies and district, 
3 per cent; manufactured gas companies, 2 per cent; ex- 
press companies, 2 per cent; car companies, 2 per cent; 
passenger and freight highway transportation companies, 
1%4 per cent; all other public service companies and utili- 
ties, 144 per cent; finance companies loaning money on 
retails or discounting or rediscounting conditional or other 
sales contracts, 2 per cent; 


(ea) Persons engaged in conducting theatres, moving or 
talking picture theatres, athletic contests, exhibitions, 
dances, fairs, carnivals or other places of amusement or 
recreation, 11%4 per cent; 

(eb) Newspaper and magazine publishers, % of 1 per 
cent; 

(ed) Radio broadcasters, 1 per cent; 

(ee) Societies of authors, composers and publishers 
who collect license and/or service fees in the State of 
Washington, 5 per cent. 

The following persons are exempt from the tax: (1) 
religious, scientific, educational, benevolent or other cor- 
porations or associations of individuals not organized or 
conducted for pecuniary profit; (2) insurance companies 
which pay to the State of Washington a tax upon gross 
premiums. 


Net Income Taxes 


Arizona (Chapter 39, Laws of 1933; approved March 9, 
1933) —This Act imposes a tax on the net incomes of indi- 
viduals, fiduciaries and corporations, and is designed in 
part to lessen the burden resting upon tangible property. 
The tax is effective for the “income year 1933” and each 
year thereafter. 

The bases for individuals, fiduciaries, and corporations 
to which the tax rates apply are practically the same as in 
a number of other states which levy a tax on net income. 


The Rates for Individuals 


The rates upon taxable income for “persons other than 
corporations” are as follows: on the first $1,000 or any part 
thereof, 1 per cent; on the second $1,000 or any part there- 
of 1% per cent; on the third $1,000 or any part thereof, 
1% per cent; on the fourth $1,000 or any part thereof, 2 
per cent; on the fifth $1,000 or any part thereof, 21%4 per 
cent; on the sixth $1,000 or any part thereof, 3 per cent; 
on the seventh $1,000 or any part thereof, 3% per cent; 
on the eighth $1,000 or any part thereof, 4 per cent; on the 
ninth $1,000 or any part thereof, 4%4 per cent; on the tenth 
$1,000 or any part thereof, 5 per cent; on the eleventh $1,000 
or any part thereof, 5%4 per cent; on taxable income in 
excess of $11,000, 5% per cent. 

Personal exemptions for natural persons are allowed by 
deductions from the tax as computed under the law as 
follows: (a) for an individual, $8; (b) for husband and 
wife or head of a family, $17.50, and for each dependent 
child under 18 years of age or other person dependent 
upon and entirely supported by such husband and wife or 
head of a family, an additional $4; (c) to the head of a 
family who is a widow or widower, for each child under 
the age of 18 years actually dependent upon and supported 
by the taxpayer, an additional $4; (e) for the purpose of 
computing taxes payable by persons residing together as 
members of a family, the income of the wife and of each 
child under 18 years of age must be added to that of the 
husband or father if living, or if not, to that of the head 
of the family, and assessed to him except as otherwise 
provided in the Act. The taxes are payable by such hus- 
band or head of a family, but if not paid by him may be 
enforced against any person whose income is included 
within the computations. 

Except as otherwise provided in the Act, the personal 
exemptions are to be determined by the personal status 
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of the taxpayer on the last day of the last year included 
in the computation of income. 


Assessment of taxable incomes of the income year 
1933 are to be based upon one-half of the net income for 
the whole year 1932. Deductions likewise are limited to 
one-half of those allowed for any full year. This provision 
applies only to the computation of income tax payable in 
1933. Thereafter the computation is to be based on the full 
net income of each previous year. 


In the case of married persons living together as hus- 
band and wife who make separate reports, the tax is to be 
computed upon the combined taxable income. On request, 
a separate statement or tax bill will be issued to husband 
and wife. In such case deductions from net income are al- 
lowed but once and are to be divided equally, and the 
amount of the tax due is payable by each in the proportion 
that their separate incomes bear to the combined income. 


The Tax on Corporations 


A graduated scale of rates applies to the taxable income 
of corporations as well as to that of individuals. The 
corporation rates are as follows: on the first $1,000 or any 
part thereof, 2 per cent; on the second $1,000 or any part 
thereof, 2%4 per cent; on the third $1,000 or any part there- 
of, 3 per cent; on the fourth $1,000 or any part thereof, 
3% per cent; on the fifth $1,000 or any part thereof, 4 per 
cent; on the sixth $1,000 or any part thereof, 5 per cent; 
on the seventh $1,000 or any part thereof, 6 per cent; on 
all taxable income in excess of $7,000, 6 per cent. 


_ Section 24 of the Act prescribes the method of appor- 
tionment of income derived from within and without the 
State of Arizona. 


Report Requirements 


Every corporation, whether taxable or not, every person 
other than a corporation who receives during the year a 
net income of $800 or over, if single, or $1,600 or over, if 
married, and every partnership is required, on or before 
March 15 of each year (or if for a fiscal year ending on 
some date other than December 31, within 75 days after 
the last day of such fiscal year) to file with the State Tax 
Commission a report of income as prescribed by the Act. 


Kansas (House Bill No. 722, Regular Session; approved 
March 24, 1933).—This Act provides for a tax, measured 
by “net income,” in excess of credits and exemptions, on 
individuals, fiduciaries and corporations. It is applicable 
to all incomes received on and after January 1, 1933. 


The Corporation Tax 


Corporations are taxable at 2 per cent on the entire net 
income, as defined in the Act, derived from property lo- 
cated and business transacted within the state during the 
taxable year. 


Computation of Net Income 


There are but few provisions governing computation 
of net income that differ from the rules under the Fed- 
eral tax law. In addition to the orthodox exclusions from 
gross income, the Kansas law includes the following items: 
(a) stock dividends and dividends received by a corpora- 
tion doing business within the state from a subsidiary, 
if at least 95 per cent of the subsidiary’s capital stock is 
owned by such corporation doing business within the State 
of Kansas; (b) interest received by a corporation doing 
business within the state from a subsidiary, if at least 
95 per cent of the subsidiary’s capital stock is owned by 
such corporation doing business within the state and if 
the subsidiary itself is not engaged in business within 
the State of Kansas; (c) dividends from corporations which 
pay a tax under the provisions of this Act if at least 50 
per cent of their net income is derived from sources within 
the State of Kansas. 


The Tax on Individuals 


After deduction of exemptions provided in the Act, a tax 
upon “net income” of every resident and upon the net 
income of every nonresident individual derived from sources 
within the state is imposed at the following rates: $0 to 
$2,000, 1 per cent; $2,000 to $3,000, 2 per cent; $3000 to 
$5,000, 234 per cent; $5,000 to $7,000, 3 per cent; all over 

7,000, 4 per cent. 
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Personal Exemptions 


Personal exemptions are allowed as follows: (a) single 
individuals, $750; head of a family or a married individual 
living with husband or wife $1,500; for each dependent 
person, (other than husband or wife) if such dependent 
is under 21 years of age or is incapable of self-support 
because mentally or physically defective, $200; (b) estates 
and trusts, $750. The status on the last day of the tax- 
able year determines the exemption right, except that a 
taxpayer is entitled to the exemptions for husband or wife 
or dependent who has died during the taxable year. In 
the case of a nonresident taxpayer, the exemption is that 
proportion of the exemption granted by the Kansas law 
which the gross income within the state bears to the en- 
tire gross income wherever earned. 


Return Requirements 


Tax returns and payment of the tax are due on the fif- 
teenth day of the fourth month following the close of the 
taxable year. Taxpayers, however, may elect to pay the 
tax in two equal installments, the first on the date when 
return is due and the second on the fifteenth day of the 
tenth month following the close of the taxable year. 


The following individuals are required to make a return 
under oath: (1) every individual having a net income, as 
defined in the Act, for the taxable year of $750 or over, 
if single, or if married and not living with husband or 
wife; (2) every individual having a net income for the 
taxable year of $1,500 or over, if married and living with 
husband or wife; (3) every individual having a gross in- 
come for the taxable year of $4,000 or over, regardless 
of the amount of his net income; (4) if a husband and 
wife living together have an aggregate net income for 
the taxable year of $1,500 or over, or an aggregate gross 
income for such year of $4,000 or over, each shall make 
such a return, or the income of each shall be included in 
a single joint return, in which case the tax is to be com- 
puted on the aggregate income. Every corporation sub- 
ject to taxation under the Act is required to make a return, 
regardless of the amount of net income. An “affiliated 
group” of corporations have, subject to the provisions of 
Section 20, the privilege of making a consolidated return 
for the taxable year in lieu of separate returns. An “affili- 
ated group” is defined as meaning one or more chains of 
corporations connected through stock ownership with a 
common parent corporation if (1) at least 95 per cent of 
the stock of each of the corporations (except the com- 
mon parent corporation) is owned directly by one or more 
of the other corporations; and (2) the common parent 
corporation owns directly at least 95 per cent of the stock 
of at least one of the other corporations. As used in 
this connection “stock” does not include nonvoting stock 
which is limited and preferred as to dividends. 


Montana (H. R. 161, Regular Session; approved March 
16, 1933).—An Act amending Sections 2296 and 2297 and 
2303, and repealing Section 2298, Montana Revised Codes 
of 1921; and providing a license fee on corporations meas- 
ured by net income. 


As used in the act the term corporation includes asso- 
ciations, joint stock companies, common law trusts and 
business trusts which do business in an organized capacity 
whether created under and pursuant to state laws, agree- 
ments, declarations of trust. 


Every corporation, except those specifically exempted, 
organized and existing under the laws of the State of 
Montana and engaged in doing business in the state is 
taxable at the rate of 2 per cent upon the total net income, 
as defined in the law, received by such corporation in the 
preceding fiscal year from all sources within the State of 
Montana, including interest on bonds, notes or other in- 
terest bearing obligations of residents, corporate or other- 
wise, and including the income derived from dividends on 
capital stock or from net earnings of resident corporations 
whose net income is taxable under this Act; and every 
corporation, except as otherwise provided, organized and 
existing under the laws of any other state or country, 
or the United States, and engaged in business in the State 
of Montana is taxable at the rate of 2 per cent upon the 
total net income received by such corporation in the pre- 
ceding fiscal year from all sources within the State of 
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Montana, including the interest on bonds, notes or other 
interest bearing obligations of residents, corporate as 
otherwise, and including the income derived from divi- 
dends on capital stock, or from net earnings, of resident 
corporations, joint stock companies or associations whose 
net income is taxable under this Act. Every corporation 
subject to the income tax is required, in any event, to 
pay a minimum tax of not less than five dollars. 


Allocation of Income 


Section 3 of the Act provides that if the income of any 
corporation from sources within the state cannot be prop- 
erly segregated from income without the state, then in 
that event, the amount of the net income is to be that 
proportion of the taxpayer’s total net income which the 
taxpayer's gross business done in the State of Montana 
bears to the total gross business of the taxpayer, and 
apportionment is to be made under rules and regulations 
prescribed by the State Board of Equalization, giving con- 
sideration to sales, property and payroll and such other 
factors as may be deemed applicable. 


Consolidated Returns 


Under Section 5 of the Act, corporations which are 
affiliated [term not directly defined] may, if authorized, 
and shall, if required, by the State Board of Equalization, 
under regulations prescribed by that Board, make a con- 
solidated return. Any corporation liable to report under 
the Act and owning, or controlling, either directly or in- 
directly, substantially all of the capital stock of another 
corporation, or of other corporations, may be required to 
make a consolidated report showing the combined net 
income, such assets of the corporation as are required for 
the purposes of the Act, and such other information as 
the State Board of Equalization may require, but exclud- 
ing inter-corporate stockholdings and inter-corporate ac- 
counts. The same requirements apply in thé case of any 
corporation liable to report under the Act which is owned 
or controlled, either directly or indirectly by another cor- 
poration. 


If a tax computed and levied under the Act is not paid 
before 5 o’clock p. m. on the last day of the eleventh 
month from the date of delinquency, the penalty for a 
domestic corporation is suspension of the corporate powers, 
rights and privileges of the delinquent, and if the delinquent 
be a foreign corporation the statute provides for forfeiture 
of the rights of such delinquent to do business in this 
state. 


The Act is made effective from and after its passage and 
approval, the date of which was March 16, 1933. 


Montana (House Bill No. 328, Regular Session; ap- 
proved March 16, 1933).—This Act levies an income tax 
on individuals, including fiduciaries. 


After making allowance for exceptions and deductions, 
a tax on net income at the following rates is prescribed: 
On the first $2,000 of net income, or any part thereof, 1 
per cent; on the second $2,000 of net income, or any part 
thereof, 2 per cent; on the third $2,000 of net income, 
or any part thereof, 3 per cent; on any net income in 
excess of $6,000, 4 per cent. The tax is applicable for 
the calendar year 1933 and each calendar year thereafter. 
The net income may, however, be computed on the tax- 
payer’s annual accounting period, whether on a calendar 
or a fiscal year basis. 


Personal Exemptions 


The following personal exemptions are allowed: (1) 
single person or married person not living with husband 
or wife, $1,000; (2) head of a family or married person 
living with husband or wife $2,000, such exemption to be 
equally divided. in case husband and wife make separate 
returns; (3) each person (other than husband and wife) 
dependent upon and receiving his chief support from the 
taxpayer, if such dependent is under 18 years of age or 1s 
incapable of self-support because mentally or physically 
defective, $300. 

Every person having a net income for the taxable year 
of $1,000 or over, if single or if married, and not living 
with husband or wife or family, or of $2,000 or over if 
married and living with husband or wife, or if he is the 


(Continued on page 196) 
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S the presidential axe continues to bite deeply into 
Atte Departments, the prospect of new taxes before 
fall, if then, grows dim, and attention is shifted from 
tax legislation to the prospects of wholesale reorganization 
in the Bureau of Internal Revenue. : 

Only one of the several hundred revenue bills thrust into 
the legislative hopper during the Seventy-third Congress 
has, to date, slipped by the busy Ways and Means Com- 
mittee. This measure, H. R. 5040, which was approved 
by the House on April 20, removes the expiration date of 
June 30, 1933 from the gasoline tax, authorizes the Presi- 
dent to experiment with the postage rates, provides for 
a 2¢ rate on local first-class mail after July 1, 1933, rewrites 
Section 620 of the 1932 Act relating to tax-free sales,’ and 
an amendment by Representative Whittington [Dem., 
Miss.], tacked on to the bill by the House, transfers the 
$55,000,000 sales tax on electrical energy from the consumer 
to the power companies. 

The revenue features of the farm bill, H. R. 3835, are 
still unpredictable factors in the tax picture.* It is difficult 
to estimate the effects of, or the amount of, the possible 
taxes to be levied on and collected from the processor by 
the Secretary of Agriculture to bring the price of certain 
farm products up to the “fair exchange value” of the prod- 
ucts? The constitutionality of such a tax scheme has been 
vigorously challenged in the Senate, both on the grounds 
of unlawful delegation of legislative power and of lack of 
certainty in the tax. The general belief is that the tax 
features of the farm bill, amounting to a sales tax on food, 
will arouse all the opposition engendered last year to the 


i. 
— 
— 


general sales tax without increasing the general Treasury 
income (proceeds from the tax may be used only to finance 
the operations of the farm program). 

The tax measures, however, have been overshadowed by 
the remarkable surgical ability displayed by Budget Di- 
rector Douglas in slashing appropriations. The campaign 
promise of President Roosevelt to reduce Governmental 
expenditures by one-fourth have been worked out on paper, 
and already some $580,000,000 has been definitely lopped 
off the 1934 budget by a reduction of $450,000,000 in vet- 
erans’ allowance and $130,000,000 in reduction in salaries. 
In addition, the following cuts have been scheduled: 
$144,000,000 for the War Department, $25,000,000 for the 
Navy, $72,000,000 for the Post Office, $19,000,000 for the 
Commerce Department, and $2,000,000 for the Department 
of Justice. Corresponding cuts are soon expected to be 
recommended for the other Departments. Whether Con- 
gress will ratify the proposed operations, or whether it will 
listen to the vigorous arguments that the cuts are removing 
vital organs as well as excess avoirdupois still remains in 
doubt. 

Chief of the arguments against the governmental shrink- 
age program is that it consists largely of robbing Peter 
to pay Paul. Proponents of this argument point to admin- 
istrative plans to spend $40,000,000 for Navy building, 
$200,000,000 for reforestation, $10,000,000 for Muscle Shoals, 
$500,000,000 for direct ‘relief to states and an undetermined 
amount for relief of farm mortgages, public works, admin- 
istration of the Farm Act and similar items. The Adminis- 
tration is countering with the theory that these expenditures 





1H. R. 5040, introduced by Robert Doughton, Chairman of the Ways 
and Means Committee, authorizes the President “to proclaim such modi- 
fications of postage rates on mail matter as, after a survey by him, he 
may deem advisable by reason of increase in business, the interests of 
the public, or the needs of the Postal Service * * *.” Section 620 is 
rewritten by the bill for clarification, and a new provision is added to 
Section 621 (a) to permit refunds to a manufacturer, producer, or im- 
porter of taxes paid on products which he can prove have been delivered, 
after the 15th day of the enactment of H. R. 5040, to a state or political 
subdivision for use in the exercise of an essential governmental function. 
The bill provides, however, that the person claiming a refund must show 
that he has repaid or agreed to repay the amount of the tax to the dealer 
or has obtained the consent of the dealer to the allowance of the credit 
or the refund. 


2Sec. 9 of the farm bill, as amended to date (April 19, 1933) reads in 
part as follows: 


“(a) To obtain revenue for extraordinary expenses incurred by reason 
of the existing national economic emergency, including expenditures for 
rental and benefit payments and administrative expenses under this title, 
there shall be levied processing taxes as hereinafter provided. * * * 
The processing tax shall be levied, assessed, and collected upon the 
first domestic processing of the commodity, whether of domestic produc- 
tion or imported, and shall be paid by the processor. Provided, That in 
the case of cotton the tax shall be levied, assessed, and collected at the 
time that the goods are invoiced for sale by the processor. * * * 


“(b) The processing tax shall be at such rate as equals the difference 
between the current average farm price for the commodity and the fair 
exchange value of the commodity; except that if the Secretary has rea- 
son to believe that the tax at such rate will cause such reduction in the 
quantity of the commodity or products thereof domestically consumed 
as to result in the accumulation of surplus stocks of the commodity or 
products thereof or in the depression of the farm price of the commodity, 
then he shall cause an appropriate investigation to be made and afford 
due notice and opportunity for hearing to interested parties. If there- 
upon the Secretary finds that such result will occur, then the processing 
tax shall be at such rate as will prevent such accumulation of surplus 
stocks and depression of the farm price of the commodity. 

“(c) For the purnoses of part 2 of this title, the fair exchange value 
of a commodity shall be the price therefor that will give the commodity 
the same purchasing power, with respect to articles farmers buy, as such 
commodity had during the base period specified in section 2; and the 
current average farm price and the fair exchange value shall be ascer- 
tained by the Secretary of Agriculture from available statistics of the 
Denartment of Agriculture.” chy E ; es 

°The fair exchange value of a commodity is the price that will give the 
commodity the same purchasing power with respect to articles that 


farmers buy as such commodities had, except in the case of tobacco, 
between August, 1909 and July, 1914. In the case of tobacco, the period 
selected is that between September, 1919 and August, 1928. 

* That Congress cannot delegate legislative power to the President is 
a principle “‘universally recognized as vital to the integrity and mainte- 
nance of the system of government ordained by the Constitution.” Field 
v. Clark, 143 U. S. 649, 12 Sup. Ct. 495 (1892). The difference between 
a delegation of legislative power and an authorization of proper executive 
functions is, however, many times difficult to determine. The basic test 
is that laid down by Judge Ranney in Cincinnati, Wilmington, etc., Rail- 
road Company v. Commissioner, 1 Ohio St. 88: “The true distinction 
is between the delegation of power to make the law, which necessarily 
involves a discretion as to what it shall be, and conferring authority as 
to its execution, to be exercised under and in pursuance of the law. The 
first cannot be done; to the latter no valid objection can be made.” 
Congress may make the revival of a law conditional upon a fact then 
contingent and empower the President to declare by his proclamation 
that such a fact has occurred, thus reviving the law. Cargo of Brig 
Aurora v. United States, 7 Cranch 382, 3 L. ed. 378 (1913). Likewise, 
the President may be granted the right to declare that tariff duties 
themselves ascertained by Congress are in effect at such times as he 
deems that the duties of an importing nation are reciprocally unjust 
and unreasonable to the United States. Field v. Clark, supra. Where 
Congress has laid down a tariff principle to the effect that customs 
duties shall equalize the difference between domestic and foreiga costs 
of production, it may authorize the President to ascertain the rates which 
will make effective the legislatively announced principle. Hampton & 
Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348 (1928), upholding 
the constitutionality of the flexible tariff provision of the 1922 Tariff 
Act, 42 Stat. 858, 941. Congress also may give to a quasi-judicial 
agency such as the Interstate Commerce Commission, the power to 
adjust railroad and other rates, provided Congress lays down for the 
guidance of the Commission or other agency the standards which shall 
guide it in ascertaining the rates. Interstate Commerce Commission v. 
Goodrich Transit Company, 224 U. S. 194 (1911). See also Buttfield v. 
Stranahan, 192 U. S. 470, 24 Sup. Ct. 349 (1904); United States v. 
Grimaud, 220 U. S. 506, 31 Sup. Ct. 480 (1911). 

It will be noted that while the courts have sustained the granting of 
rate-making powers in connection with tariffs, railroads, and utilities, 
they have not passed upon the delegation of tax rate-fixing powers to 
the executive branch of the Government, as is attempted in the Farm 
Bill. If, however, the courts are of the opinion that the basis that Con- 
gress has laid down for the taxing of processors in the Farm Bill serves 
sufficiently as a standard and enlarges the power of the Secretary of 
Agriculture no further than to make the determinations of fact and pro- 
nouncements of rates on the basis of its determination, the courts prob- 
ably will sustain the tax features of the Farm Bill. 
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are capital in nature and are, in the main, for self liquidat- 
ing projects. They can be placed outside of the ordinary 
budget and set up as capital expenditures, to be amortized 
over a period of years. Whether the public will accept 
the Administration’s explanation may soon be determined 
by the nature of its support of the Federal bond market. 


Meanwhile, the deficit for the fiscal year 1933, which had 
reached the sum of $1,429,133,045.75 on April 15th,° was 
continuing to grow at the rate of approximately $8,000,000 
a day, making it apparent that by the end of the fiscal year 
a deficit of close to $2,000,000,000 will have accumulated. 
While this deficit compares somewhat favorably to the 1932 
deficit of $2,885,363,299, it hardly justifies the Congressional 
hopes of last June for the 1932 Revenue Act. The deficit 
is due largely to the failure of the income tax to produce 
the expected revenue, although the miscellaneous internal 
revenue has likewise failed to live up to the estimates made 
for it by the Treasury last year... The Administration is, 
however, not particularly worried about the spilt milk of 
the current fiscal year, and is concentrating its attention 
upon the next year. The current deficit, therefore, will not 
of itself, it is believed, force a change of the current atti- 
tude against new taxes and if business prospects appear 
reasonably certain to assure a balanced ordinary budget for 
1934, it is believed that no new measure will be adopted 
at least during the special session. 


The failure of income taxes to produce during a period 
of depression has led many observers to believe that the 
present Administration will inaugurate a new general tax 
policy. Instead of reducing tax rates when business is 
booming, it will maintain them at high or even higher 
levels, to accumulate sufficient surplus to make up for low 
yields during dips in the business cycle. This policy of 
“making hay while the sun shines” will undoubtedly prove 
unpopular to business, with its perennial argument that 
taxes impede a rising flood of prosperity, but promises to 
reduce the rates during bad times may overcome opposi- 
tion. Economists are agreed that heavy income taxes 
during 1927, 1928, and 1929 might have helped to prevent 
the over-expansion that now is blamed as the leading cause 
of the present collapse. 


Bureau and Board Reorganization 


|S ag wie to the effect that Director of the Budget 
Douglas is planning to abolish the Board of Tax Ap- 
peals and transfer its functions to some other tribunal, 
probably the Court of Claims, grow apace. These rumors 
are causing consternation among tax practitioners, who 
have been well satisfied with the work of the Board, and 
a vigorous fight is expected to be made for the Board if 
the rumored plans of the Budget Director are presented 
to Congress. 

So successful has been the Board during its eight years 
of existence, and so moderate have been its expenses in 
comparison with the taxes in the collection of which it 
has been a factor, that friends of the Board are wondering 
how its abolition would effect any Governmental saving. 
The average expenses of the Board have been less than 
$575,000 a year and during its existence it has entered 
decision for deficiencies in the sum of $332,946,923.45. 

The Board was created by Section 900 of the Revenue 
Act of 1924, to correct a situation causing hardship and 
expense both to the Government and to the taxpayers. 


5 Deficit for the corresponding period in 1932 was $2,029,908,987.94. 

6 Up to April 15th, income taxes had produced $574,902,165.38 as com- 
pared with $861,560,916.62 for the corresponding period in 1932. Miscel- 
laneous internal revenue taxes had brought in, up to mid April, 
approximately $632,000,000 compared to $402,000,000 for the same 1932 
period. During the same time total expenditures were $2,963,000,389.45, 
or $686,000,000 less than expenditures for the same time in 1932. 

7 Total internal revenue collections for the month of March amounted 
to $242,646,384.49, as compared to $231,830,250.64, for March, 1932, and 
$90,715,108.83 for February, 1933. Income tax collections for March 
were $176,259,367.94, or approximately $16,500,000 below collections for 
March, 1932. The following taxes showed gains over February: income, 
wines, taxes relating to distilled spirits, chewing and smoking tobacco, 
yachts and boats, lubricating oils, malt, gasoline, electrical energy, tires 
and tubes, toilet preparations, automobiles and motor cycles, automobile 
parts and accessories, mechanical refrigerators, sporting goods, firearms 
and shells, pistols and revolvers, candy, chewing gum, telephone, tele- 
graph and radio, safe deposit boxes, oleomargarine, and admissions. The 
check tax dropped approximately $200,000 from February collections of 
$3,122,638.87. Collections on cigar and cigarettes showed very slight 
decreases under February. Excluding the income tax collections, collec- 
tions of all other taxes for March, 1933 were $27,100,000 more than 
collections for March, 1932. 
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Prior to that time the only recourse of taxpayers against 
deficiency assessments of the Commissioner was to pay 
the assessments and sue in the Court of Claims or the 
District Courts for the recovery of overpayments. Then, 
as now, deficiency assessments were made without thor- 
ough consideration, and taxpayers frequently were severely 
handicapped and crippled by the necessity of paying taxes 
which, several years later, they were able to recover with 
6 per cent interest, but only after protracted and expensive 
litigation. The Government was compelled to pay, as the 
result of illegal exactions, 6 per cent interest for the use of the 
money wrongfully exacted, although normally it could bor- 
row money at 3 per cent. The establishment of the Board 
made it possible for the taxpayer to contest the tax assess- 
ment before paying the tax with a minimum of expense 
and trouble, and the Government consequently paid no 
interest on the amounts of erroneous assessments while it 
received 6 per cent interest on the amounts of deficiencies 
upheld by the Board or by the higher courts. It is esti- 
mated that the existence of the Board has saved the Goy- 
ernment $48,000,000 in interest, and taxpayers an incalculable 
amount of expense, hardship, and litigation. 


Dealing constantly with tax problems, the Board of Tax 
Appeals is perhaps the best trained tax tribunal in the 
country. It is much better equipped than are the District 
Courts to handle the complications of tax law. Indicative 
of this fact are the facts that many District Court cases 
are decided solely on the authority of Board decisions and 
that approximately 95 per cent of the Board’s decisions 
have been accepted either by the contesting parties or by 
the Courts of Appeals and the Supreme Court. 


Tax practitioners fear that if the Board is abolished it 
will not only result in a return to the insufferable condi- 
tions which existed prior to 1924, but will cause a tangle 
in tax litigation that cannot be unraveled in a number of 
years. To throw the Board cases into any single tribunal 
without tremendously increasing that tribunal’s personnel, 
would bring almost to a standstill the progress of tax 
litigation. The consequent cost to the Government, con- 
sidering only the items of interest, would far overshadow 
any savings effected by the abolition of the Board. To 
distribute the cases to the District Courts, already heavily 
burdened, would not only cause delay and the expense 
incident to delay, but would give rise to conflicts of deci- 
sions prohibitory to consistent administration of the tax 
laws and a great increase in the number of appeals to the 
Circuit Courts of Appeals and to the Supreme Court. 

Going hand in hand with the rumors regarding the aboli- 
tion of the Board of Tax Appeals are rumors concerning 
the reorganization of the Bureau of Internal Revenue. It 
appears to be practically decided that the Special Advisory 
Committee, praised generally as to personnel, and de- 
nounced considerably as to function, may be merged with 
the Bureau and its members set to work settling cases 
prior to the issuance of 60-day letters. The possibilities 
are considerable that all Government litigation may be placed 
under one directing head in the Department of Justice, 
with the consequent transfer of the civil and penal divisions 
from the Bureau. Many other changes have been sug- 
gested, but they are believed to be still in the embryo stage. 


Interstate Commission’s Report on Conflicting 
Taxation 


ECOMMENDATIONS that the Federal Government 

cease to tax gasoline and electrical energy, that the 
states refrain from laying heavier tax burdens on tobacco 
and beer, and that states with tax problems non-adjustable 
except by cooperative action execute with each other inter- 
state compacts, are contained in the first report of the 
Interstate Commission on Conflicting Taxation. 

This Commission, chairmanned by Senator Seabury C. 
Mastick of New York, was created in February by the first 
Interstate Legislative Assembly held under the auspices 
of the American Legislators’ Association to study and sug- 
gest solutions for the problems of conflicts in taxation 
between states and the Federal Government. The sug- 
gestions of the Commission will be urged upon Congress 
as soon as they have received the approval of the voting 
delegates to the First Interstate Assembly. 

The Commission pointed out in its recommendations that 
conflicts in taxation between the states and the Federal 
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Government are placing “an unreasonable economic re- 
straint on business and industry” and “threaten to reduce 
both state and Federal revenues. 


In urging that the Federal Government relinquish the 
gasoline tax at the end of the 1934 fiscal year, the Com- 
mission pointed out that the states were first in this tax 
feld and that the Government entered it only because of 
the emergency situation. The Commission advanced sim- 
ilar arguments for withdrawal by Federal agencies from 
the electrical energy field, in which states first experi- 
mented. 


In return for concessions by the Federal Government 
the states should refrain from levying additional taxes 
on tobacco, and from jeopardizing the expected Federal 
levies on beer by heavy imposts on the amber fluid, in the 
opinion of the Commission. Tobacco is now taxed in 13 
states, and other states have seriously considered adding 
to the number. Further taxation of tobacco will result 
in diminishing returns, the Commission believes. Like- 
wise, if states lay too heavy a burden upon beer, this source 
of Federal revenue will be seriously affécted. 


Sales taxes will be the subject of careful study by the 
Commission during the coming year, and a further report 
on interstate conflicts in this type of tax will later be 
issued with recommendations to resolve the conflicts. 


The Commission’s report has been supplemented by a 
study of the various plans of action to eliminate tax con- 
flicts, prepared by Clarence Heer, research consultant for 
the American Legislators’ Association. Mr. Heer explains 
in detail the different types of conflicts, and segregates the 
suggestions for curing them into 6 classes: 


(1) Complete separation of tax bases; 


(2) Integration of tax functions with a centralized col- 
lection agency and reallocation of taxes to the states; 


(3) Federal credit for state taxes levied on the same 
basis as national taxes, along lines of the estate tax credit; 


(4) A system of interstate reciprocity and retaliation, 
to bring about uniform treatment of taxpayers; 


(5) The promotion of uniform state laws; and 
(6) Interstate agreements and compacts. 


Mr. Heer indicates that a complete divorce between the 
revenue systems of the Federal Government and the states 
is not entirely feasible. The revenue needs of a taxing 
unit has no relation to the revenue which can be derived 
from the taxes it can best administer. Some form of Fed- 
eral collection of certain types of taxes with consequent 
reallocation of the income to the states has, in his opinion, 
substantial possibilities. Of the different methods of turn- 
ing back revenues under a Federal collection system, there 
have been suggested, he states, Federal grants in aid, re- 
allocation on the basis of origin of the revenue, and state 
additions to Federal taxes. 

Mr. Heer indicates that conflicts among the several states 
may possibly be worked out by interstate compacts, to 
which Congress should give its consent, in advance of the 
actual formulation of the agreements. Such compacts 
would contemplate not only joint legislation by the states 
but also joint administration of taxes, to eliminate much 
of the confusion which now exists. 

The Commissioners of the Interstate Commission on 
Conflicting Taxation are: Senator Seabury C. Mastick, 
Chairman, of New York; William B. Belknap, president of 
the American Legislators’ Association, and former Ken- 
tucky state senator; R. Beverley Herbert of South Caro- 
lina; Anna Wilmarth Ickes, wife of Secretary of the Interior 
Harold L. Ickes; Senator Lee Knous of Colorado; Senator 
Earl R. Lewis of Ohio; Senator Ben. G. O’Neal of Texas; 
Senator Henry Parkman, Jr. of Massachusetts; Senator 
Alvin Reis of Wisconsin; Henry B. Riley of California; 
Estes Snedecor of Oregon; Philip Sterling of Pennsylvania ; 
Senator George Woodward of Pennsylvania, first vice- 
President of the American Legislators’ Association; and 
Henry W. Toll, former state senator of Colorado, and 
present director of the American Legislators’ Association. 







































































New Code of Internal Revenue Laws 
A CODIFICATION of all the laws of a general and per- 


manent character relating exclusively to internal rev- 
enue laws in force on July 16, 1932, has been submitted to 
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the Joint Committee on Internal Revenue Taxation by its 
staff. It is designed for enactment into absolute law. 
Pending legislation by Congress, it serves as a proposed 
substitute for Title 26 of the United States Code. 


The new code includes only the permanent law, and 
omits the many laws of a temporary nature, such as the 
income tax provisions of the Revenue Act of 1928 and prior 
laws, which, though in force for the purpose of adminis- 
tering cases pending for the earlier years, have no appli- 
cation for current taxation. It will be useful and convenient 
for both practitioners and laymen. The provisions of law 
are so arranged that those applicable to a given form of 
tax may be conveniently found. For example: Section 55 
of the Revenue Act of 1932, relating to publicity of returns, 
merely states that returns shall be open to inspection in 
the same manner, to the same extent, and subject to the 
same provisions of the law as returns made under Title II 
of the Revenue Act of 1926. In the codified form, Section 
55 is changed, so that the applicable provisions of the 1926 
Act on. this subject are made a part of Section 55 and not 
merely referred to. By way of another example of con- 
venience in arrangement, Sections 901 to 904 of the Reve- 
nue Act of 1932, which relate to transfers to avoid income 
tax, instead of being wedged between the titles Estate Tax 
Amendments and Postal Rates, are located to follow the 
chapter on income tax. 


The title is divided into five subtitles, namely: Subtitle 
A, Income Tax, Estate Tax, and Board of Tax Appeals; 
Subtitle B, Miscellaneous Taxes; Subtitle C, General Ad- 
ministrative Provisions; Subtitle D, Personnel; and Sub- 
title E, The Joint Committee on Internal Revenue Taxation. 
Seven tables make up the appendix. Table A shows the 
section numbers of the new code corresponding with those 
of Titles 26 and 12 (in part) of the United States Code, 
through Supplement V. Table B is the converse of 
Table A. Table C shows the internal revenue laws in- 
cluded in the new code, indicating where each provision 
is to be found therein. Table D recites the internal revenue 
laws expressly repealed, together with the repealing stat- 
utes. Table E cites the express amendments to the Re- 
vised Statutes and Statutes at Large. Table F shows the 
derivation of the Revised Statutes relating to internal rev- 
enue. Table G tabulates the internal revenue receipts for 
the fiscal years 1918 to 1932, inclusive. 


In the preparation of this codification of laws, the staff 
of the Joint Committee on Internal Taxation had the co- 
operation of a number of members of the staff of the 
Treasury Department. Acknowledgment is made also of 
valuable advice received from Middleton Beaman, legis- 
lative counsel of the House of Representatives; Frederic P. 
Lee, former legislative counsel of the Senate; E. C. Alvord, 
former special assistant to the secretary of the treasury; 
and E. H. McDermott, former counsel for the Joint Com- 
mittee on Internal Revenue Taxation. 


The codification is issued in a paper-covered book of 
200 pages, 9 x 11% inches in size. It may be obtained 
for 30 cents from the Superintendent of Documents, Gov- 
ernment Printing Office, Washington, D. C. 


Graphs of Government Expenditures 


ya does the tax dollar go? This question is being 
answered in graphic form by the National Committee 
for Economy and Government and the National Associa- 
tion of Manufacturers by means of charts analyzing, in 
detail, governmental expenditures. The charts, seven of 
which have been issued to date, analyze government ex- 
penditures from the following angles: expenditures of the 
53 legislative bureaus and offices which amount to nine- 
tenths of all government funds; expenditures of the smaller 
bureaus; expenditures allocated to the different functions 
of government; expenditures of the thirteen Federal de- 
partments; and government expenditures in relation to 
national income. Also presented in the charts is a graphic 
representative of President Hoover’s March budget mes- 
sage. 


Based upon government figures and carefully prepared 
to permit the most rapid assimilation of the facts they con- 
tain, the charts are designed not primarily for the tech- 
nician or Statistician, but for the average business man who 
reads as he runs. Single copies of the charts may be 
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obtained free from the National Committee for Economy 
and Government at 11 West 42nd Street, New York City. 
Quantities are obtainable at cost. 


Corporation Earnings in 1932 


“7 BE annual reports of 758 industrial and mercantile 
companies, not including public utilities and railroads, 
indicate that these companies did not fully cover interest 
payments, taxes, and other charges, and consequently 
in the aggregate had a small deficit from 1932 operations, 
says the New York Federal Reserve Bank’s Monthly Re- 
view of Credit and Business Conditions. This showing large- 
ly accounts for the unfavorable results of the first application 
of the income tax rates under the Revenue Act of 1932. 


The 1932 deficit of $10,000,000 for 758 industrial and mer- 
cantile concerns compares with net profits of $668,000,000 


for the same companies in 1931 and with profits of 
$2,898,000,000 in 1929. 


There were a considerable number of industrial and 
commercial groups, however, in which the balance was in 
the black, and in the case of the tobacco group earnings 
were higher than in 1929 though slightly under the top 
levels of 1930 and 1931. Next in degree of prosperity was 
the miscellaneous food products group, with net profits 
of $102,600,000, which compare with $148,400,000 in 1931 
and $192,900,000 in 1929. Other groups with aggregate 
profits, though considerably lower than in previous years, 
were oil, beverages, bakery products, chemicals, and drugs, 
shipping, confectionery, finance, mining and smelting (ex- 
cluding coal, coke and copper), printing and publishing, 
stores, and leather and shoe. The largest losses occurred 
in the so-called heavy industries, with the steel industry 
leading. in the deficit column. The deficit for the steel 
group is given as $147,300,000, which compares with a loss 
of $13,900,000 for 1931 and profits of $385,400,000 for 1929, 
thus maintaining the industry’s reputation of being either 
prince or pauper. 


After maintaining profits at a level close to that for 
1929 in 1930 and 1931, net operating income of telephone 
companies dropped about 18 per cent in 1932, and net 
earnings of other public utilities also declined 18 per cent 
after an 8 per cent drop in the previous year. Net oper- 
ating income of Class I railroads declined 38 per cent be- 
tween 1931 and 1932, and after meeting fixed charges a con- 
siderable deficit is indicated. 


Significant Decisions of the Board 
of Tax Appeals 


Consolidated Returns—Tax Liability of Affiliated Corpo- 
rations.—(1) When two affiliated corporations make a con- 
solidated return and include therein a duly executed Form 
1122, directing that none of the tax due therein shall be 
assessed to the subsidiary corporation, the Commissioner 
must assess such tax in conformity with the agreement 
between the corporations. In such circumstances the par- 
ent corporation only is subject to assessment. 


(2) If, thereafter, the parent acquires all the assets of 
the subsidiary, its liability as a taxpayer having been fixed 
by the agreement, it can not then be held liable as a trans- 
feree. It is clear that “the settled law requires the Com- 
missioner to assess the tax shown on a consolidated return 
in conformity with the agreement between the affiliated 
corporations. It follows, therefore, that the Kraker Pen 
Company was not liable to assessment for any income and 
profits tax due under the consolidated return and that its 
assets when transferred to the petitioner at December 31, 
1921, were impressed with no trust in favor of the Gov- 
ernment for unpaid taxes for the year 1920.” 


(3) Where parent agreed to pay the tax on a consoli- 
dated return, it was liable for tax of the subsidiary only 
for period as extended by waivers and the period of limi- 
tations cannot be further extended by asserting transferee 
liability—lWV’. A. Sheaffer Pen Co. v. Commissioner, Dec. 
7984 [CCH], Docket No. 36604. 
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Arundell dissents as to the second issue, with opinion to 
the effect that although the Sheaffer Company had author. 
ity to act as agent of the Kraker Company in income tax 
matters, if, while so doing it took over the assets of the 
Kraker Company, it became the transferee thereof. “The 
statute allows an extra year within which to proceed against 
a transferee beyond the period in which assessment may 
be made against the original taxpayer, and the facts here 
show that well within that time the present proceedings 


were initiated.” Smith and McMahon agree with this dis- 
sent. 


_Contributions, Limitation on Deduction for.—Contribu. 
tion deduction, limited to 15 per cent of the net income, to 
which a taxpayer is entitled under Section 23(n) of the 
Revenue Act of 1928, is not affected by his election to be 
taxed in accordance with Section 101(a), the capital net 
gain provisions. “Our three prior decisions on the pre: 
ent question [Harbison, Dec. 7721, 26 BTA 896, Bliss, Dec. 
7839, 27 BTA 205, and Colgate, Dec. 7884, 27 BTA 506] will 
no longer be followed.” “The cases involving capital net 
losses may or may not be distinguishable from those in- 
volving capital net gains. We express no opinion on that 
subject, but confine ourselves strictly to the question before 
us.” [Note.—As the Board decisions now stand, there is 
an inconsistency in its holding in Elkins, Dec. 7246, 24 BTA 
572, and Livingood, Exr., Dec. 7440, 25 BTA 585, that capital 
net losses are not deductible from gross income in com- 
puting net income as a basis of the contribution deduction.] 
—Aaron Straus v. Commissioner, Dec. 7995 [CCH], Docket 
No. 65091. 


Corporation Distributions—Where a corporation issued 
a stock dividend in 1929 and later, in the same year, re- 
deemed a part of it in cash, placing the stock in its treas- 
ury, the stock was redeemed at such time and in such 
manner as to make the distribution and redemption essen- 
tially equivalent to a taxable dividend. Having been placed 
in the treasury, “It is clear that the stock was not canceled. 
The only question left is, Was the stock issued as a stock 
dividend redeemed within the meaning of the statute when 
it was reacquired by the corporation by the payment out 
of its earned surplus? In other words, Is the language, 
‘cancellation or redemption,’ sufficiently broad to include 
the reacquisition of stock which is not retired but kept as 
an asset in the treasury of the corporation? * * * The 
use of the words ‘cancel’ and ‘redeem’ carries the idea that 
it is not necessary that stock be canceled if it is redeemed 
—that stock may be redeemed without being canceled. 
* * * Jn our opinion the redemption of stock declared 
as a stock dividend is accomplished by the repurchase oi 
such stock by the corporation, and the purpose of the stat- 
utes can not be avoided by placing the stock in the corpo- 
ration’s treasury.”—James D. Robinson v. Commissioner, Dec. 


7974 [CCH], Docket No. 61179. 


Estates, Taxation of.—(1) In returns for 1924 and 1925 
petitioner computed gain from sale of property and also 
depreciation and depletion on basis of value at date of 
decedent’s death. It is now contended that Sec. 702(a) of 
the 1928 Act gave him the right to use the basis which was 
used by the decedent in accordance with the ruling of the 
Commissioner in effect from April 6, 1927, until July 7, 
1928. It is held that the petitioner was eligible to file his 
election not to come within the provisions of Section 702 
(a) of the Revenue Act of 1928 in the computation of gain 
or loss from the sale of property in his hands as executor 
of an estate, but if exercised, such election results only in 
the recomputation of gain or loss from the sale of assets 
in the hands of an estate under provisions of law effective 
at date of filing the return. “In our opinion the purposes 
of Section 702(a) are twofold. It is a statute of repose 
for all estates that were satisfied to settle their tax liabili- 
ties on the basis in effect when their returns were filed, and 
it is a relief provision for any estate that to its disadvan- 
tage had filed a return in conformity with regulations at 
date of filing, if such regulations were later held not to be 
in accordance with the law then effective. Congress could 
and did settle the basis to be used for all returns filed 
subsequent to the effective date of the Revenue Act of 
1928, but it did not then know what would be the final 
judicial determination of the law prior to that date. Ac- 
cordingly, Section 702(a) was framed to take care of es- 
tates coming under whichever basis was finally rejected 
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as the law before the passage of the Act of 1928. It is 
now well settled that the old basis was the law at the date 
the petitioner filed his return. Brewster v. Gage, 280 U. S. 
327. The right of election therefore gives him nothing 
which he did not have before.” 


(2) No part of estate having been distributed in 1924, 
Commissioner erred in disallowing deduction for salary 
and expenses of estate on ground that they were charge- 
able to distributed portion. 


(3) Payment of Federal estate taxes in 1923 may not be 
used in the determination of a statutory net loss appli- 
cable to tax liability in the two years immediately subse- 
quent.—Cavour Hartley, Executor, Estate of G. G. Hartley 
y. Commissioner, Dec. 7965 [CCH], Docket No. 42343. 


Arundell, Van Fossan, and McMahon concur in the result. 
Morris dissents. Murdock dissents, with opinion to the 
effect that the findings of fact do not disclose when any 
tax was paid, but even if the election was timely filed, Sec- 
tion 702(a) deals only with the computation of gain or 
loss “and has nothing whatever to do with the basis for 
depletion and depreciation.” * * * “The Board is not 
justified in reversing the disallowance of the salary deduc- 
tion for 1924 on the facts found.” Goodrich agrees with 
this dissent. 


Federal Estate Tax.—(1) In December, 1918, decedent 
created two trusts for the benefit of his two daughters, 
providing that the income therefrom should be paid to said 
daughters during their lives, and, upon their respective 
deaths, the principal or corpus of each trust should be paid 
over to the decedent, if living, or if he were not living, 
then to such person or persons as the decedent might by 
his will direct, limit and appoint. Decedent died in Janu- 
ary, 1928. The value at decedent’s death of the corpus of 
said trusts is held to be taxable as a part of decedent’s 
gross estate. Klein v. United States, 283 U. S. 231. 


(2) Commissioner’s determination of the decimal-fraction 
factor to be used in the computation of the present worth 
of a $150,000 bequest to charitable corporations deferred 
until the death of the last of seven persons aged, 51, 55, 55, 
57, 57, 60, and 82 years, respectively, is affirmed because 
it is presumed to be correct until overcome by evidence. 
The taxpayer used a factor of 0.49311 as representing the 
present worth of $1, the payment of which is postponed 
until the death of a person 51 years of age. The Commis- 
sioner reduced the factor to 0.32977, on the principle that 
the life expectancy of the survivor of seven persons is 
greater than the life expectancy of one person in the group, 
even though that person be the youngest.—Fidelity-Phila- 
delphia Trust Co., Louise Reach and George A. Reach, Execu- 
tors, Estate of Alfred J. Reach, Deceased v. Commissioner, 
Dec. 7971 [CCH], Docket No. 51334. 


Petitions to the Board by Receivers.—Under Sec. 274(a) 
of the Revenue Act of 1928, no petition may be filed with 
the Board in the name of a dissolved corporation of Mary- 
land by a receiver appointed by a state court of equity. 
That section applies to such receivers as well as those 
in bankruptcy or insolvency proceedings.—Financial & In- 
dustrial Securities Corp. v. Commissioner, Dec. 7975 [CCH], 
Docket No. 68441. 


Powers of the Board.—I. Since this Board is given by 
statute authority to prescribe the rules of practice and 
procedure under which proceedings before it shall be con- 
ducted, it has the power to consider, and to take such 
action thereon as its sound discretion dictates, motions to 
vacate decision, to grant new trial, to reconsider, to reopen, 
and the like at any time before its decision becomes final as 
provided by statute, and the cause then passes beyond its 
control. 


2. Where new trial is granted, it may be limited in scope 
or may be a hearing de novo, as the Board, in its sound 
(discretion, may direct. 

3. If trial de novo is directed, evidence taken at former 
trial, if objected to, may not be introduced into record at 
later trial unless proper foundation is laid therefor. 

4. Where evidence discloses that petitioner’s officers, 
fraudulently and with intent to evade tax, withheld from 
books of account and from tax returns amounts which 
should have been included in income, respondent is sus- 
tained in applying fraud penalties imposed by statute, 
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notwithstanding the fact that petitioner later voluntarily ren- 
dered corrected returns and voluntarily paid tax on a part 
of the amounts so withheld.—Garden City Feeder Company, 
Dec. 7999 [CCH], Docket No. 24423. 


Transferees.—Transferee liability of a decedent can not 
be asserted against his estate after bona fide discharge of 
his executors, they having no notice of claim of such lia- 
bility before discharge. Decedent was the owner of stock 
in a corporation which was dissolved in 1919 and from 
which he received assets on the final distribution. He 
died in January, 1924. A deficiency against the corporation 
was determined in November, 1924, while the estate was in 
process of administration. By order of the probate court 
the estate was settled and the executors discharged on 
February 26, 1925. The Commissioner in reply to the 
executors’ request stated that no taxes were due for 1919 
to 1921 but that there were deficiencies for 1922 to 1924. 
These were promptly paid, after which the Commissioner 
called the case closed. Thereafter, on October 27, 1926, a 
notice of transferee liability was mailed to the estate as 
to the decedent’s receipt of assets in the dissolution of the 
corporation. It is held that the estate of the decedent is 
not liable as a transferee or as the representative of a 
deceased transferee for the deficiency of the dissolved cor- 
poration after the bona fide discharge of the executors 
where the dissolution and liquidation of the corporation 
occurred long before the decedent’s death and the execu- 
tors had no notice of or claim for transferee liability 
before their discharge. The Board intimates, without decid- 
ing, that a notice to an estate of “its liability as a transferee” 
means that the estate and not the decedent has been deter- 
mined by the Commissioner to be the transferee. DeForest 
Hulburd and Hugh McBirney Johnston, Individually and as 
Executors of and Trustees under the Will of Charles H. Hul- 


burd, Deceased, v. Commissioner, Dec. 7997 [CCH], Docket 
No. 22028. 


Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Consolidated Returns of Corporations.—In determining the consoli- 
dated net income of an affiliated group making a consolidated return 
for a fiscal year ended in 1929, Regulations 75 are applicable to that 
portion of the fiscal year falling within the calendar year 1928 as well 
as to that portion of the fiscal year falling within the calendar year 1929. 
In such a case the consolidated net income is to be computed for the 
entire fiscal year under Regulations 75, and neither Section 142 nor 
section 105 of the Revenue Act of 1928 is applicable to the computa- 
tion of the net income. The only application of Section 105 in such 
a case is in computing the tax attributable to the calendar year 1928 at 
the rates provided in the Revenue Act of 1928 and the tax attributable 
to the calendar year 1929 at the rates provided in the resolution of 
Congress approved December 16, 1929 (H. J. Res. 133, Public No. 23, 
-— Congress (C. B. IX-1, 411)).—I. T. 2685, XII-13-6095 
p. 4). 


Deductions from Gross Income.—The tax imposed by the emergency 
relief sales tax act enacted by the State of Pennsylvania on August 19, 
1932, constitutes an allowable deduction from the gross income of the 
vendor upon whom the tax is imposed and who is liable for the payment 
thereof.—I. T. 2682, XII-11-6067 (p. 2). 


The gasoline tax imposed by the State of Connecticut under the pro- 
visions of Section 315(a) of the Public Acts of Connecticut, January 
session, 1931 (Cumulative Supplement to the General Statutes), is 
deductible by the purchaser or consumer, for Federal income tax pur- 
poses. If, however, the tax is added to or is made a part of the busi- 
ness expense of such purchaser or consumer, it can not be deducted 
separately as a tax. 

Recommended that I. T. 2471 (C. B. VIII-1, 73) be limited in its 
application to years prior to 1931.—G. C. M. 11635, XII-13-6094 (p. 2). 

I. T. 2471 (C. B. VIII-1, 73), holding that the gasoline tax imposed 
by the State of Connecticut under the provisions of Section 4 of the 
act of 1925, as amended, is deductible by the distributor who pays the 
tax, is limited in its application to years prior to 1931, in view of Gen- 
eral Counsel’s Memorandum 11635.—I. T. 2685, XII-13-6095 (p. 4). 

The following items in connection with research work of a teacher 
in a college, for which he receives no remuneration on account thereof, 
are not personal expenses: (1) Expenditures in connection with the 
publication of the results of investigation, such as plates and figures 
for illustrative purposes, (2) depreciation on books and instruments 
purchased for use in research work, and (3) expenses incurred when 
traveling for the purpose of attending meetings of scientific societies. 

Expenditures (2) and (3) are deductible from gross income. Expendi- 
ture (1) may or may not be deductible, depending upon whether such 
expenses are ordinary and necessary, or constitute capital expenditures. 

Recommended that I. T. 1520 (C. B. I-2, 145) be revoked in so far 
as it holds that the expenditures therein discussed are of a personal 
nature.—G. C. M. 11654, XII-14-6111 (p. 5). 

I. T. 1520 (C. B. I-2, 145), holding that (1) expenditures in connec- 
tion with the publication of the results of investigation, such as plates 
and figures for illustrative purposes, (2) depreciation on books and 
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instruments purchased for use in research work, and (3) expenses in- 
curred when traveling for the purpose of attending meetings of scientific 
societies in connection with professional work of a teacher in a college 
are personal expenses, is revoked, in so far as it holds that the expendi- 
tures therein discussed are of a personal nature, in view of General 


ae gt Memorandum 11654, (see above).—I. T. 2688, XII-14-6112 
p. 6). 


The gasoline tax imposed under the provisions of an act of the Forty- 
second Legislature of the State of Texas, chapter 98, General Laws of 
Texas, 1931, is deductible for Federal income tax purposes by the con- 
sumer who pays it and to whom it is not refunded. If, however, such 
tax is added to or made a part of the business expenses of such con- 


sumer, it can not be deducted by him separately as a tax.—I. T. 2687, 
VII-14-6109 (p. 2). 


_ Exclusions from Gross Income.—The fees received by special masters 
in chancery, appointed under the provisions of Section 5 of chapter 90 
of Illinois Revised Statutes, are not subject to Federal income tax.— 
G. C. M. 11625, XII-14-6110 (p. 3). 


Exemptions from Tax on Corporations.—General Counsel’s Memo- 
randum 8090 (C. B. IX-1, 128), holding that the principle announced 
in United States v. Cambridge Loan & Building Co. (278 U. S. 55, T. D. 
4252, C, B. VII-2, 290) does not apply to a rural loan and savings 
association under the laws of Indiana, is revoked, in view of the Com- 
missioner’s acquiescence in the Board of Tax Appeals decision in Guar- 
anty Building & Loan Co. v. Commissioner (Bulletin XII-13, 1).— 
G. C. M. 11653, XII-13-6096 (p. 4). 


Gain or Loss, Basis for Determining.—Taxpayer’s mother died on 
May —, 1900, leaving a will bequeathing the residue of her estate in 
trust for her son, D, until he should reach the age of 26 years, when 
the trustees were to convey the property to him absolutely. If the son 
should die before that time, the property was to go to others. The 
trustees had the right to sell the trust property and reinvest the pro- 
ceeds as they thought proper. On July 13, 1923, D became 26 years of 
age, and, according to the terms of the testamentary trust, was given 
possession of the property, including some stock not originally held by 
the estate but which during the period of the trust had been presum- 
ably acquired with proceeds of property that did form a part of the 
estate. he question at issue was whether the basis of the stock, as con- 
tended by the taxpayer, was the fair market value of the stock at the 
time of its distribution to him. The ruling follows: 


Under all the circumstances of the instant case, distribution occured 
on the date set in the will for termination of the trust and the basis 


oo stock in the taxpayer’s hands is its fair market value on July 13, 


General Counsel’s Memorandum 6195 (C. B. VIII-1, 99), General 
Counsel’s Memorandum 10260 (C. B. XI-1, 79), and General Counsel’s 
Memorandum 10698 (Bulletin XI-28, 6), modified. Recommended that 


I. T. 2539 (C. B. IX-1, 139) also be modified.—G. C. M. 11309, XITI-12- 
6080 (p. 5). 


Recommended that Office Decision 945 (C. B. 4, 44), which relates 
to the proper basis to be used in determining gain or loss from the 
sale of land granted the taxpayer in return for a certain cash consid- 
eration and his promise to support the grantor during the remainder 
of her life, be revoked in so far as it makes no allowance for the fact 
that the payments for support and for insurance are not present pay- 
ments. G. C. M. 11655, XII-15-6123 (p. 3). 


In view of General Counsel’s Memorandum 11655 (see above) Office 
Decision 945 (C. B. 4, 44), which relates to the proper basis to be used 
in determining gain or loss from the sale of land granted the taxpayer 
in return for a certain cash consideration and his promise to support 
the grantor for the remainder of her life, is hereby revoked in so far 
as it makes no allowance for the fact that the payments for support 
and insurance are not present payments.—I. T. 2689, XII-15-6124 (p. 4). 


Losses.—The taxpayer pledged with a bank, as collateral for loans, 
securities, some of which had been held for a period of more than two 
years. In order to liquidate the loans, the taxpayer sold such securities 
through a broker. As delivery of the securities was not made at the 
time of sale, the sales were treated as short sales. 


The sales in question are properly classed as short sales and the gain 
or loss is to be treated as resulting from sales of securities which were 
not capital assets, in accordance with Section 23(s) of the Revenue Act 
of 1932, regardless of the fact that the securities which were later deliv- 


ered may have been held more than two years.—I. T. 2683, XII-12- 
6079 (p. 2). 


Refunds and Credits —The Bureau is without authority to exclude 
from computation Sunday, the last day of the limitation period within 
which a claim for refund might have been filed. 


Recommended that Mimeograph 3080 (C. B. II-1, 180) be overruled. 
—G. C. M. 11650, XII-15-6127 (p. 12). 


Mimeograph 3080 (C. B. II-1, 180), holding that the limitation period 
within which claims for refund of income tax for 1917 may be filed 
expires on Monday, April 2, 1923, is overruled, in view of General 


Counset's Memorandum 11650 (see above).—I. T. 2690, XII-15-6128 
(p. 15). 


Sales Taxes 


Checks.—The claim of the United States against an insolvent national 
bank on account of taxes on checks collected under section 751 of the 
Revenue Act of 1932 is to be regarded as a general claim and not as a 
preferred claim. Similarly, the claim of the United States against an 
insolvent national bank on account of income taxes collected by it as a 
withholding agent under an issue of tax-free covenant bonds is a general 
claim and not a preferred claim.—G. C. M. 11611, XII-13-6103 (p. 19). 


Electrical Energy.—Electrical energy furnished for direct consump- 
tion to the X Company, which operates chain stores, for use in receiv- 
ing, repacking, and distribution of goods to stores; operating freight 
elevators, refrigeration, electric trucks, blowers, conveyors, and smaller 
appliances; operating motors on bakery machinery, elevators, air con- 
ditioners, pumps, and necessary lighting thereto is commercial in its 





THE TAX MAGAZINE 






May, 1933 







scope and incidental to the carrying on of a business whose predoni. 
nant character is commercial, and, a, is subject to the tax im. 


posed by Section 616 of the Revenue Act of 1932.—S. T. 652, XII-12. 
6086 (p. 16). 


It_is provided by Section 616(c) that electrical energy furnished to 
the United States or to any State or political subdivision thereot, or 
the District of Columbia, is not subject to the tax. 


Where electrical energy is furnished by the United States Government 
to employees residing in Government quarters, for domestic consump. 
tion, and a specific charge is made therefor, which charge is either col. 
lected in cash or is deducted from the employee’s salary at the time 
when payment of such salary is made, it is held that this constitutes q 
resale of electrical energy by the Government for domestic consumption 


and that the purchase of such energy by the employee is subject to the 
tax imposed by the law. 


Where electrical energy is furnished by the United States Govern. 
ment to employees under an arrangement whereby quarters, heat, and 
light are furnished free, and where no specific charge is made against 
or collected from such employees, it is held that there is no resale of 
electrical energy as such by the Government and the tax imposed by 
Section 616 of the Revenue Act of 1932 does not attach even though 
the salaries of the employees have been determined by taking into con. 


sideration the quarters, heat, and light furnished by the Government.— 
S. T. 650, XII-11-6074 (p. 13). 


Grape Juice (unfermented).—Section 601(c)3 of the Revenue Act of 
1932 provides that grape concentrate, evaporated grape juice, and grape 
sirup, if containing more than 35 per cent of sugars by weight, may be 
sold tax-free to food manufacturers for use in the manufacture of food 
products. In all cases where a manufacturer sells grape concentrate, 
evaporated grape juice, or grape sirup, containing more than 35 per 
cent of sugars by weight, to manufacturers for use in the production 
of food products, such products may be sold tax-free, provided the 
manufacturer of the grape concentrate, evaporated grape juice, or grape 
sirup has in his possession at the time the sale is made a certificate to 
the effect that the purchaser is a manufacturer of food products and 
that all such products purchased under exemption certificates will be 
used by him in the manufacture of food products. 


The tax imposed by Section 615(a)2 of the Revenue Act of 1932 on 
grape juice containing 35 per cent or less of sugars by weight does not 
attach where grape wine or grape jelly is made from the grapes in one 
continuous process. If a sale is made between the time the juice is 
pressed from the grapes and the time the finished grape wine or grape 
jelly is produced, this circumstance will destroy the continuity of the 
process. Thus where a manufacturer presses the juice from the grapes 
and sells it to a wine manufacturer or to a manufacturer of grape 
jelly or for any other purpose, the sale of such grape juice containing 
35 per cent or less of sugars by weight will be considered the sale of 
a natural unfermented grape juice within the meaning of Section 615 
(a)2 of the Revenue Act of 1932, and subject the product to a tax of 
5 cents per gallon. A manufacturer who presses his own grapes as a 
part of one continuous process performed entirely by him in the pro- 
duction of grape wine or of grape jelly may do so without incurring 


= mn under this section of the law.—S. T. 658, XII-14-6118 
p. 24). 


Jewelry.—In reply to inquiry as to whether articles within the scope 
of Section 605 of the Revenue Act of 1932 are subject to the tax im- 
posed thereunder when ornamented, mounted, or fitted with precious 
metals or imitations thereof by the electrolytic and other plating proc- 
esses, all articles plated with precious metal (other than silver-plated 
ware), irrespective of the thickness of the plating, are taxable when 
sold by the manufacturer, producer, or importer for $3 or more. [See 
Article 31 of Regulations 46 as to use of gold leaf and silver leaf.]— 
G. C. M., XII-14-6116 (p. 23). 


Portable telescopes come within the classes of articles specified in the 
law and are [Section 605, Revenue Act of 1932], therefore, subject to 
the tax when sold by the manufacturer, producer, or importer thereof 
for $3 or more. However, telescopes, which by reason of their size or 
weight are ordinarily mounted upon tripods or other bases, are not sub- 
ject to the tax imposed by Section 605.—S. T. 657, XII-14-6117 (p. 24). 


Lubricating Oils——Where a customer shows a registration number as 
a manufacturer on his exemption certificate [issued by the collector of 
internal revenue] and the manufacturer or producer of lubricating oil 
has reason to believe that the customer is erroneously using such exemp- 
tion certificate in making tax-free purchases, the company should imme- 
diately notify the collector of internal revenue who issued the registra- 
tion number of the sale of such oil, with the name and address of such 
customer, in order that the customeremay be properly advised with 
regard to his liability before a large amount of tax is incurred. 


In all cases where a manufacturer or producer makes tax-free sales 
of lubricating oil, he is required to use reasonable diligence to satisfy 
himself that a sale under the exemption certificate furnished him is 
warranted. Where a person fraudulently or through misunderstanding 
buys lubricating oil tax-free under an exemption certificate under cir- 
cumstances where exemption is not warranted, such person is liable for 
the tax upon his sale or use. If the original vendor has knowledge 
that the oil purchased is not intended for further manufacture by the 
vendee, the former is liable for the tax and is not relieved of responst- 
bility by tender from the vendee of an exemption certificate. 


Where a vendee purchases oil tax-free, for the bona fide purpose of 
further manufacture into a taxable product, and finds that due to busi- 
ness conditions, or a change in his product, he is overstocked with the 
tax-free oil purchased for further manufacture, which he can not so use, 
he is then permitted to resell it in the same form in which he pur- 
chased it. owever, under such circumstances the resale of the oil by 
such a vendee does not subject the original vendor to any liability for 
tax on his sale, since, in such a case, the vendee is treated, under the 
provisions of Section 620, as the manufacturer and becomes fully re- 
sponsible for payment of tax unless the exempt character of the resale 
is established as provided in the regulations. 


On the other hand, the Bureau holds that the sale of oil for the sole 
purpose of resale by the vendee without further manufacture is subject 


to tax, even though the resale be for further manufacture.—S. T. 647, 
XII-11-6071 (p. 10). 
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The last paragraph of Article II of Regulations 44, approved June 18, 
1932, as amended by T. D. 4339, Bull. XI-30, page 17, is amended by 
T. D. 4362, XII-11-6077 (p. 11), to read as follows: 


“A person who renovates or refines used or waste lubricating oil 
by a method or process which removes the soluble oxidation products 
and produces an oil with substantially all the physical and chemical 
characteristics of new lubricating oil is a manufacturer or producer, 
and the tax attaches to the oil so produced when sold or used by 
him for lubrication.” 


Passage Tickets to Perts Not in | United States, Canada, Mexico 
or Cuba.—Passage tickets by aircraft (seaplanes, amphibians, and land 
planes) are not subject to the provisions of Schedule A-5 of Title VIII 
of a Act of 1926, as amended by Section 442 of the Revenue 
Act of 1928. 


General Counsel’s Memorandum 7152 (C. B. VIII-2, 429) is modified 
accordingly —G. C. M. 11539, X-II-13-6104 (p. 21). 


Phonograph Records.—Records for phonographs or electrical tran- 
scriptions, regardless of the speed at which recorded, the type or subject 
matter of the recording or transcription, the material from which con- 
structed, the size in which made or the purpose for which used, are 
within the scope of Section 607 of the Revenue Act of 1932 and are 
subject to the tax imposed thereby when sold or used by the manufac- 
turer, producer, or importer. 


Blank records and ‘“‘sound-on-film’ recordings are not records for 
phonographs and are not subject to the tax imposed by section 607 of 
the Act.—S. T. 651, XII-12-6084 (p. 14). 


Radio Receiving Sets.—The tax imposed by Section 607 of the Reve- 
nue Act of 1932 attaches to the sale = the manufacturer of all chassis, 
cabinets, tubes, reproducing units, and power packs suitable for use 
in connection with or as part of radio receiving sets or combination 
radio and phonograph sets. 


Article 44 of Regulations 46, relating in part to the tax imposed under 
Section 607, provides that the tax attaches to the sale by the manu- 
facturer of the articles enumerated in Section 607 if such articles are 
suitable for use in connection with or as part of a radio receiving set, 
regardless of the actual use of such articles. 


It does not appear from a review of the legislative history of the sec- 
tion that there may be attributed to Congress an intent to distinguish 
the component parts of radio receiving sets designed for the home 
reception of broadcast programs from the component parts of radio 
receiving sets designed solely for the reception of code messages 


It is held that the tax imposed by Section 607 of the Revenue Act 
of 1932 is applicable to the articles specified therein, even though such 
articles are ng toa | used in the assembly of radio receiving sets de- 

e 


signed solely for t reception of code messages.—S. T. 649, XII-11- 
6073, (p. 12). 


Soft Drinks.—Small restaurant, hotel, and soda fountain operators may 
compute the tax on orange juice on the basis of 60 oranges to the 
gallon. The only record which will be required of these operators will 
be a record of the number of oranges purchased and used for making 
orange juice, and for each 60 oranges so used a tax of 2 cents will be 
due to the government. 


This ruling is applicable only to the small operators referred to and 
cannot be applied generally throughout the industry. S. T. 534, Bull. 
XI-42, 14, relating to large chain organizations, should be followed by 
such organizations in computing and paying the tax due under Section 
615(a)4 of the Revenue Act of 1932.—S. T. 656, XII-13-6102 (p. 18). 


Stock and Other Security Transfers.—Advice is requested concerning 
the application of the stamp tax imposed under Schedule A-3 of Title 
VIII of the Revenue Act of 1926, as amended by Section 723(a) of 
the Revenue Act of 1932, to the following statement of facts: X is 
holding in escrow certificates for shares of the capital stock of a Cana- 
dian corporation subject to various options in favor of a resident of 
New York. The option agreement between the company whose shares 
X holds and the resident of New York was executed in Canada. Pur- 
suant to this agreement the certificates for the shares in question were 
deposited with X in New York by the two parties to the agreement of 
option, who addressed a letter of instructions to X by the terms of 
which X is requested to make delivery of certain of the certificates from 
time to time to the optionee against payment to X for the account of 


the corporation of the specified price of option. The shares of stock 
are transferable only in Canada. 


Article 34(p) of Regulations 71 provides that the sale or transfer 
within the territorial jurisdiction of the United States, of stock of a 
foreign corporation is subject to tax. This regulation, however, refers 
to the sale, transfer, or delivery, in the United States of stock of a 
foreign corporation where the transaction is made on books maintained 
in the United States, or the transfer is effected between parties in the 
United States. Since the “call” was executed in Canada and the agree- 
ment to sell concerned stock of a Canadian corporation, transferable 
only in Canada, it is held that the delivery of the certificates by X to 
the optionee upon exercise of his option right did not incur the tax 
imposed by Schedule A-3 of Title VIII of the Revenue Act of 1926, 


as amended by Section 723(a) of the Revenue Act of 1932.—S. T. 653, 
XII-12-6087 (p. 16). 


Under the application of the principles of international law, ambassa- 
ors, ministers, and other duly accredited diplomatic representatives of 
oreign governments, together with the members of their families, living 
with them, and members of their household. including attachés, secre- 
taries, clerks, and servants, are entitled to exemption from the taxes 
imposed on transfers of stocks and bonds, if not citizens of the United 
States. The exemption is of such a character that it extends not only 
to the tax but also to the burden resulting directly from the tax and 
hence the taxes so imposed are without application to transfers by those 
enjoying exemption and may not, therefore, be assessed against the 


oo or other party to the transaction.—S. T. 654, XII-12-6088 
Pp. . 


Tires and Inner Tubes.—The test of taxability, under Section 602 of 
the Revenue Act of 1932, where old material or material partly old and 
partly new is used in producing a tire suitable for use is whether the 
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work done constitutes the manufacture of a tire or is merely a repair 
job. If the former, the tax is legally due. If the latter, no tax is 
involved. It is held that where the identity of the old tire is lost in the 
process the manufacture of a taxable tire results. 

For example, where old tires are rebuilt from old carcasses by the 
use of either raw or reclaimed rubber, to the extent that the tires so 
produced are not identifiable as the original tires, they are subject to 
tax when sold, on the basis of the full weight thereof, as provided by 
Section 602 of the Revenue Act of 1932. 

Where tires are retreaded or rebuilt to order for customers who retain 
title to the old tires or carcasses, the person retreading the tires is not 
subject to tax. 

The retreading of old tires by resurfacing or replacement of the actual 
tread down to the tread line, without altering the side walls or destroy- 
ing the original identity of the tire, does not constitute the manufacture 


of a taxable article—S. T. 648, XII-11-6072 (p. 4). 





Toilet Preparations.—A certain product is advertised as a mouth wash, 
for use as a toilet preparation after shaving, as a remedy for dandruff, 
as a gargle and as a deodorant. It ts contended by the producer that 
the product has its chief use as a mouth wash and hence should be 
taxed at the 5 per cent rate as a mouth wash, rather than at 10 per cent 
as a toilet preparation. 

The doctrine of ‘‘chief use,” established by the courts in application 
of the tariff laws where the rate of duty is to be determined in connec- 
tion with an article described in two or more classifications of the tariff 
law, is held to be applicable to questions of the same character arising 
under the revenue laws in all cases in which use is the test of tax- 
ability. Even though the product in question has a primary use as a 
medicine, the fact that it is also held out and used, or intended to be 
used, for toilet purposes, even in a minor degree, warrants the conclu- 
sion that it is also a toilet preparation within the meaning of the law, 
and, in consequence, is subject to the tax imposed by Section 603 of 
the Revenue Act of 1932 at the rate of 10 per cent of the price for 
which sold by the manufacturer, producer or importer.—S. T. 655, 
XTT-13-6101 (p. 16). 


Soviet Russia’s Agricultural Income 
Tax of 1932 
(Continued from page 182) 


In taxing this class, village soviets begin with a 
census of such households as come under the indt- 
vidual procedure clause in the law and then compute 
the tax. This figure is then submitted to an as- 
sembly of collectivists for decision as to whether 
the taxable income computed by village soviets for 
kulaks is too low. This decision is then passed on 
together with the census data to'the district (raion) 
tax commission. If the latter suspects errors in 
computation, it makes an inquiry of its own. No 
exemptions or rebates of any sort are allowed kulaks. 
This class pays in addition to the agricultural tax, 
the Industrial Tax, the “self-tax” equal to 200 per 
cent of the assessment under the agricultural tax, 
and the super-confiscatory Tax for Cultural-Com- 
munal Construction amounting to 260 per cent of 
monthly income when this exceeds 500 rubles.”° 


TAX RATES UPON INCOME OF KULAKS 
7 Taxable : 
Income per Household 


To 500 rubles. 
Over 501-— 700 rubles 
Over 701-1000 rubles 
Over 1001-3000 rubles 
Over 3001-6000 rubles 
Over 6001 rubles 








Tax per Household 


20 kopecks per ruble 

100 rubles + 30 kopecks per r. over 501 

160 rubles " 40 kopecks per r. over 701 r. 

280 rubles 50 kopecks per r. over 1001 r. 

1280 rubles + 60 kopecks per r. over 3001 r. 
3080 rubles + 70 kopecks per r. over 6001 r. 





% 





As a means of escape from confiscatory taxation, 
the kulak has recently assumed a change of face and 
is smuggling himself into collectives. Stalin re- 
cently declared: 


The class enemy has altered his physiognomy. He has 
grasped the meaning of new conditions and has modified 
his tactics accordingly. He has abandoned his soft-shoe 
strategy . Weare still searching for the kulak out- 
side of the collective, are seeking persons with animal faces, 
big teeth, bull-necks, and daggers in their hands. Such 
kulaks have long disappeared. Today the kulak is quiet, 
sugary, resigned, in fact, almost saintly in his behavior. 





10 Soviet tax legislation employs the term “‘self-tax” to denote the idea 
that this tax is a voluntary levy of devoted peasants for local needs de- 
manded by village assemblies called for the purpose. As a matter of fact 
it has all of the force of the Party behind it and is, therefore, a misnomer. 





































































































































































































































































































































































































































































































































































































































































































































































































































































































































You need not look for him far from the collective. You 
will invariably find him occupying key positions in the 
collective. Such persons never cry, “down with the col- 
lectives”; “down with procurements.” They are all for 
them, But when the harvest is done, you will find them 
demanding that twice the required quantity of fodder and 
grain be set aside for collective uses Certainly 


after this is done, there is nothing left to sell to the gov- 
ernment 7 


VI 


HE agricultural tax yielded 500 million rubles. 

Collectives comprising 62 per cent of the total 
number of peasant households paid around 200 mil- 
lion rubles or 40 per cent of the tax. Individual 
peasant households, comprising 38 per cent of the 
total, paid the difference or 60 per cent. A collective 
household paid approximately 8.5 rubles; a collec- 
tivist, 5 rubles, while individual peasants other than 
kulaks, paid roughly 36 rubles.*2 The receipts were 
divided equally between village and town budgets. 
Collectives, collectivists, poor and middle peasants 
paid the tax in two instalments; kulaks in one. The 
administration of the law devolved upon district 
(raion) executive committees and village soviets. 


Court Decisions 
(Continued from page 177) 


Business Expenses.—Reimbursements of creditors made 
in 1924 to 1928 to re-establish petitioner’s credit in building 
up a new business were not deductible as business expenses, 
where the debts were those of a corporation formerly 
owned by the petitioner and his father, and the payments 
were made after discharge in bankruptcy of the corpora- 
tion, and the dissolution of the corporation. “They are 
very extraordinary payments, and not expenses of the busi- 
ness at all.” U.S. Circuit Court of Appeals, Eighth Circuit, 
in Thomas H. Welch v. Commissioner of Internal Revenue. 
No. 9585. March term, 1933. Decision of the Board of 
Tax Appeals, 25 BTA 117, affirmed. 


Closing Agreements Made before Repeal of Section 
1106(b) of the 1926 Act.—Recovery of 1922 taxes may not 
be had where a closing agreement covering 1922 tax liability 
was entered into on March 12, 1928, pursuant to the pro- 
visions of Section 1106(b) of the 1926 Act, even though 
the taxes were assessed after the statutory period of limi- 
tation. Section 606 of the 1928 Act specifically provides 
that although Section 1106(b) of the 1926 Act is repealed, 
effective on the expiration of 30 days after the enactment 
of the 1928 Act, such repeal shall not affect any agreement 
made before such repeal takes effect—U. S. Circuit Court 
of Appeals, Eighth Circuit, in Jack Dubinsky v. Louis J. 
Becker, Collector of Internal Revenue. No. 9335. March 
term, 1933. District Court decision affirmed. 


Deferred Income Distinguished from Constructive Re- 
ceipts.— Where the executor of a Pennsylvania estate, who 
acted for the estate during 1916, did not receive any com- 
pensation for his services until 1917 at which time he filed 
his first and partial account, the compensation represented 
income for 1917. He could not be said to have been in 
constructive receipt of income in 1916 where no credit 
or payment for his services for that year was made in 
1916, even though the estate had ample funds and he could 
have received compensation in 1916 as earned, under Penn- 
sylvania law. U. S. District Court, West. Dist. of Penn., 


in John M. Freeman v. United States of America. No. 3462. 
Law. 


Excess Profits Tax.—Where two partners, without con- 
sent of the third, paid additional salaries out of their own 
income to certain employees of the partnership, such pay- 
ments are not deductible from the income of the partner- 
ship reported for excess profits tax under the 1917 Act. 


117. Stalin, On Party Activity in the Village, Ekonomicheskaya Zhizn, 
January 11, 1933 


2 Vv. Jakovlev, New Law of Agricultural Tax for 1932, Gosfinizdat, 
Moscow, 1932, p. 8. 
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—U. S. District Court, No. Dist. of Illinois, East. Div., in 
Alfred Decker, Abraham Cohn and A. G. Peine, Liquidating 
Partners formerly doing business under the firm name of 
Alfred Decker & Cohn v. United States of America. No, 
38405. 

Inventories, Valuation of.—In the case of a manufacturer 
which uses the basis of “cost or market, whichever is 
lower” for valuing its inventory, its inventory of finished 
goods should be determined by ascertaining their cost 
based on the cost of the raw materials, labor, and burden 
which went into their manufacture. ‘“Market” should be 
based on the cost to purchase raw materials on the in- 
ventory date which would go into the finished product, 
and a similar ascertainment of the labor and burden should 
be made. This is the correct interpretation of the word 
“market” as applied to manufactured goods in Art. 1582 of 
Reg. 45 under the 1918 Act and all subsequent Acts. The tax- 
payer’s contention that “market” means the prevailing market 
price of the finished goods on the inventory date is denied. 
—WU. S. Court of Claims in Bedford Mills, Inc., v. The United 
States. No. K-92. This decision overrules second motion for 
new trial, Court of Claims, 59 Fed. (2d) 263. 


Liquidation Distributions.—Amount of $1,050,000, or $250 
per share, distributed by a real estate trust to its share- 
holders after it had disposed of a leasehold, its principal 
asset, as the first step in liquidation, is held to have been 
a liquidating dividend instead of an ordinary dividend. 
Each stockholder was entitled to apply against it his basis 
(March 1, 1913, value) of the stock, and to apply at his 
option the capital gain rate where the stock had been held 
more than two years.—U. S. District Court, Dist. of Mass., 
in George Tyson v. Thomas W. White, Collector of Internal 
Revenue. Law No. 5061. 


Losses.—Taxpayer sold stocks at a loss in 1929, and 
on the following day his son purchased a like amount of 
the same stocks. He borrowed the purchase price from 
the taxpayer, giving his note and endorsing the stock in 
blank as collateral. The note was cancelled two years 
later and plaintiff took over the stock. It is held that the 
transaction was not a “wash sale,” and the loss was 
deductible by the taxpayer. 

Where stock is sold by delivery of a certificate which 
could be identified, the cost of the stock represented by 
that certificate is the basis for gain, notwithstanding tax- 
payer’s alleged error in delivering the wrong certificate. 
—U. S. District Court, West. Dist. of Kéntucky at Louis- 
ville, in Whitefoord R. Cole v. E. S. Helburn, Collector of 
Internal Revenue. 

No deductible loss was sustained in 1921, where the 
petitioner purchased 200 acres of land in 1918 for $80,000 
in cash for its supposed oil content and in 1921 determined 
that said land was not oil bearing and was worth only 
$2,000. There was no closed transaction to establish a loss. 
—U. S. Circuit Court of Appeals, Ninth Circuit, in Coalinga- 
Mohawk Oil Company, a Corporation, v. Commissioner. No. 
6957. Affirming Board of Tax Appeals decision, 25 BTA 261. 


Mandates of Courts to Board of Tax Appeals—Effect of 
Action or Omission to Act by the Board.—A proceeding 
before the Board involved taxes for 1919, 1920, and 1921. 
On appeal, the court reversed and remanded as to 1919 
and 1920, saying nothing about 1921, as to which no assign- 
ments of errors were filed. The Board entered decisions 
as to 1919 and 1920 taxes in accordance with the mandate 
of the Circuit Court of Appeals. It made no decision as 
to 1921. More than five months later, on Commissioner's 
motion, the Board entered an order determining the 1921 
deficiency in the same amount as before the appeal to the 
Circuit Court of Appeals. It not being clear whether the 
mandate in any way involved the 1921 tax, the court holds: 
(a) If the mandate required the Board to enter its decision 
anew as to the 1921 deficiency, the Board’s decision, omitting 
to do so, became final after 30 days and it could not deter- 
mine the deficiency thereafter (Sec. 1005(c) 1926 Act); 
(b) if its action was an affirmance as to 1921 or a dismissal 
of the petition to review the tax for that year, the decision 
of the Board was final when time for filing petition for 
review expired (Sec. 1005(a) (2) 1926 Act), and in either 
event it had no jurisdiction to enter the order as to 1921. 
—U. S. Circuit Court of Appeals, Second Circuit, in Jacob 
Bros. Co. v. Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals [unreported] reversed. 
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Nontaxable Organizations. —Petitioner was not a build- 
ing and loan association for the years 1924 to 1927 under 
the laws of Wisconsin, being organized under a different 
statute from the one relating to such associations. 


Petitioner was not exempt as a co-operative purchasing 
agent under the 1924 and 1926 Acts. 


Petitioner was not exempt as a municipal agency under 
1924 and 1926 Acts, such exemption being limited to instru- 
mentalities which are governmental in character and not 
those used by States in carrying out an ordinary private 
enterprise. 


Organization formed for the purpose of providing homes 
for wage earners at minimum cost is exempt as a Civic 
organization under the 1924 and 1926 Acts. So-called 
dividends paid on preferred stock issued to raise additional 
funds for the project were interest and not distributions 
of profits of the taxpayer.—U. S. Circuit Court of Appeals, 
Sev enth Circuit, in Garden Homes Company, a Corporation, 

: Commissioner of Internal Revenue. No. October 
term, 1932, January session, 1933. Orders of Board of Tax 
Appeals, 20 BTA 441, reversed and cause remanded for 
further proceedings in harmony with Court’s decision. 


Partnerships between Husband and Wife under Michigan 
Law—Taxability of Wife’s Share of Partnership Income.— 
Though under Michigan law a wife can not be held liable 
upon executory contracts of a partnership sought to be 
established between husband and wife, she is, however, 
taxable, under the Federal revenue acts, on income received 
by her from such a relationship. Recovery of taxes paid 
by her on her share of such a partnership’s income for 
1922 and 1923 is denied, though she had received from the 
Commissioner certificates of overassessment which he had 
issued in the mistaken belief that he could tax the husband 
on the entire profits. ‘“There is no basis for a claim for 
recovery upon the certificates themselves. They contain 
no promise, either express or implied, to pay claimant any 
sum of money.”—U. S. District Court, West. Dist. of 
Michigan, So. Div., in Jennie W. Atwood v. United States 
of America. No. 3457. 


Patents, Valuation of.—No value is allowed as of March 
11913, for an invention, patented in 1915, and sold in 1920, 
as the evidence does not establish a value in 1913, at which 
time patent had not yet been applied for. The petitioner’s 
theory is held to be without merit—that the inventors, on 
March 1, 1913, “had rights tantamount to rights under a 
patent."—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Alma I. Wagner, Executrix of the Estate of Robert G. 
Vagner v. Commissioner of Internal Revenue. No. 6951. De- 
tision of the Board of Tax Appeals, 23 BTA 879, affirmed. 


Refund Claims.—Where, as to a claim for refund filed 
by three affiliated corporations, the Commissioner deter- 
mined a deficiency in 1918 taxes, and the Board found an 
overpayment not only on the grounds of the refund claim 
but also for obsolescence, not included in the claim, an 
amendment to the refund claim made after the statute of 
limitations, to include a claim for obsolescence, will not 
support a suit for recovery of the overpayment as to such 
item. The overpayment found by the Board was a good 
basis for refund under Sec. 284(e) of the 1926 Act only 
where the claim was filed or amended within the statutory 
ay —U. S. Circuit Court of Appeals, Second Circuit, in 
Elbee Chocolate Company v. United States of America. De- 
cision of the District Court, 58 Fed. (2d) 661, affirmed. 


Claim for refund was properly executed by a dissolved 
Ohio corporation when signed in the name of the corpora- 
tion by its treasurer, the court construing the Ohio corpo- 
ration law to authorize making the claim in this manner. 


‘Suit for overpayment of taxes by an Ohio corporation, 
‘ince dissolved, is properly brought in the name of the 
corporation. —U. S. District Court, So. Dist. of Ohio, West. 
Div. , in The Dayton Engineering Labratories Company v. The 
United States. No. 576—Law. 


On petition for rehearing, evidence not indicating that 
original waivers of 1918 taxes were extended, there was no 
xtension of time for making refund claims under the pro- 
Visions of the last sentence of Section 284(g) of the 1926 
Act. The court adheres to its original decision that amend- 
ment of the refund claim was not timely and denies petition. 
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—U. S. Circuit Court of Appeals, Second Circuit, in Elbee 
Chocolate Company v. The United States of America. 

Commissioner determined a deficiency for 1918 and an 
overpayment for 1919. A claim for refund was filed as to 
the 1919 taxes, stating no detailed facts except that it was 
filed as a result of the 60-day letter. The Commissioner 
by stipulation increased the invested capital for 1918 but 
refused to allow the overpayment so resulting in 1919 be- 
cause it was not covered by the refund claim for the 1919 
taxes previously filed. The stipulation for 1918 provided 
that the 1919 tax liability be recomputed on the basis of 
changes in income and invested capital for 1918. It is held 
that the consideration of the two years together under the 
agreement to stipulate was a waiver of the insufficiency 
of the 1919 refund claim and the Commissioner could. not 
thereafter refuse to make the refund.—u. S. District Court, 
East. Dist. of Penn., in Carl F. Weithman and George R. 
Casey, Receivers of John Illingsworth Steel Company, a Cor- 
poration, v. The United States of America. No.'15182. De- 
cember term, 1929. 


Royalties.—Royalties in excess of those paid upon coal 
actually produced, these additional payments being made 
(in 1921) under minimum-production requirements of the 
contracts obligating the lessee taxpayer to pay royalties 
computed upon a certain amount of production whether 
this amount was reached or not, these additional royalties 
to be credited upon future production in excess of minimum 
requirements for such future year, are deductible when 
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paid. “As was said by the Board of Tax Appeals, if the 
payment here under consideration were advance royalty 
or bonus paid for a lease it should be spread over the 
period of years estimated as necessary to exhaust the 
coal, but as it is the payment of an excess as a minimum 
royalty, recurring annually, the uncertainty that it will ever 
be in any way recovered or realized on is so great that it 
should be treated as an expense for the particular year in 
which it is paid.”—U. S. Circuit Court of Appeals, Fourth 
Circuit, in David Burnet, Commissioner, v. Hutchinson Coal 
Company. No. 3432. Decision of the Board of Tax Appeals, 
24 BTA 973, affirmed. 


Trusts.—Section 219(g) of the 1924 Act does not violate 
the Fifth Amendment of the Constitution by its require- 
ment that the grantor of a trust is taxable on the income 
accruing after January 1, 1924, where the trust is revocable 
by the grantor in conjunction with one trustee, though the 
trust was created before the passage of the 1924 Act ata 
time when there was no law taxing the income of such 
a trust to the grantor—Supreme Court of the United States 
in Mabel G. Reinecke, formerly Collector of Internal Revenue 
v. Kenneth G. Smith et al., Executors of the Will of Douglas 
Smith. No. 601. October term, 1932. Decision of the Circuit 
Court of Appeals, Seventh Circuit, 61 Fed. (2d) 324. 


Trusts.—Beneficiaries under a testamentary trust are en- 
titled under the 1921, 1924, and 1926 Acts to a depletion 
allowance applied to their proportionate shares of funds 
accruing from oil royalties collected by the trust and dis- 
tributed to them. The provisions of the will concerning 
trust features amount to the mere passing of the income 
from the royalties through the trust to the beneficiaries. 
The Commissioner’s contention that since legal title stood 
in the name of the trustees, with directions to convert 
into cash at their discretion, appellees had no present or 
reversionary interest in the mineral estate, and were there- 
fore not entitled to any depletion allowance, is held to be 
without merit. “If the taxpayer has an economic interest 
which is adversely affected by the production of oil, he 
may deduct depletion from the income received from the 
oil.” 


Apportionment of a decedent beneficiary’s interest in 


the 1923 income (from determinable oil royalties) of a trust ° 


between his estate and his heir, the estate having been 
settled during the year, should not have been made accord- 
ing to the number of days each was the holder of the 
interest, where the actual income of each could have been 
determined.—U. S. Circuit Court of Appeals, Tenth Circuit, 
in Marshall S. Reynolds, Individually and as Collector of In- 
ternal Revenue, v. Richard F. Cooper. Marshall S. Reynolds, 
Individually and as Collector of Internal Revenue, v. Barbara 
V. Cooper. Marshall S. Reynolds, Individually and as Col- 
lector of Internal Revenue, v. Richard F. and Barbara V. 
Cooper. Nos. 747-749. January term, 1933. District Court 
decision, 60 Fed. (2d) 650, affirmed. 


Taxpayer delivered securities to his wife in 1927 on con- 
dition that she create a trust for the benefit of their chil- 
dren with certain provisions for the disposition of the 
corpus. Taxpayer and his wife were trustees and it was 
provided that he might revoke the trust on written notice 
to his wife. He did revoke in 1928. It is held that the 
taxpayer in delivering the securities to his wife had not 
relinquished dominion and control over them and the 
income from the trust is taxable to him.—U. S. Circuit 
Court of Appeals, Fourth Circuit, in Richard N. Jackson 
v. Commissioner of Internal Revenue. No. 3425. Unreported 
decision of Board of Tax Appeals affirmed. 


Waivers.—Where it is claimed that an original assess- 
ment, as well as a deficiency, is excessive, and a claim is 
pending for abatement of the original assessment, it is not 
an unreasonable delay on the part of the Government, 
under an indefinite collection waiver signed in 1923, to 
await the determination of the courts in 1929 as to what 
amount of tax if any is due. “The taxpayer, having executed 
an unlimited waiver, is in no position to complain that 
the collector did not force collection of a disputed tax until 
it was settled * * * as to the correct amount due.”—U. S. 
Circuit Court of Appeals, First Circuit, in The Greylock 
Mills v. Thomas W. White, Collector. No. 2751. October 
term, 1932. Decision of the District Court, 55 Fed. (2d) 
704, affirmed on this issue. 
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(1) Validity of waivers is not impaired by the fact that 
they were signed for the Commissioner, not by the Com. 
missioner’s duly authorized representatives, but by the 
secretary of such representative in one instance, and by 
a deputy collector for the Collector in another. “The 
mechanics of the waiver provisions are no more mandatory 
than the provision that the Commissioner shall examine 
the returns or that the tax shall be determined and assesseq 
by the Commissioner.” 


(2) Section 278 (e) of the 1924 Act does not render 
invalid waivers executed after the enactment of that act 
with respect to taxes the assessment and collection of 
which had become barred prior to the effective date of 
the act. McDonnell v. U. S., Sup. Ct., March 13, 1933, fol- 
lowed.—Court of Appeals of the District of Columbia jn 
Marie J. J. Fleitmann and Thomas Crimmins, Executors of 
the Estate of Herman C. Fleittmann v. David Burnet, Com- 
missioner of Internal Revenue. No. 5655. Decision of 
Board of Tax Appeals, 22 BTA 1231, affirmed. 


New State Tax Laws 
(Continued from page 186) 


head of a family, or having a gross income for the taxable 
year of $2,500, or over, regardless of the amount of net 
income is required to file a return. In the case of a hus- 
band and wife living together a return is required if to- 
gether they have an aggregate net income of $2,500 or an 
aggregate gross income of $3,000. 

The tax, at the option of the taxpayer, is payable in 
two equal installments. The first installment is due on 
or before the date prescribed for the payment of the tax 
as a single payment (April 15 if the return is made ona 
calendar year basis, or the 15th day of the fourth month 
after the close of the fiscal year if the return is made on 
a fiscal year basis). Returns are to be made to the State 
Board of Equalization, and each must be accompanied by 
a filing fee of one dollar, apparently in addition to the 
tax payment due. 


New Mexico (Chapter 85, Laws of 1933; approved March 
14, 1933).—This Act levies a tax upon net income as de- 
fined in the statute for the calendar year 1933 and every 
year thereafter, in excess of prescribed exemptions and 
credits. 


Application to Corporations 


Corporations are subject to a flat rate of 2 per cent net 
income or the portion thereof taxable within the State 
of New Mexico. Each corporate taxpayer has a specific 
exemption of $1,000. 

Every domestic corporation organized under the laws 
of Arizona and every foreign corporation doing business 
in the state is subject to the tax upon the net income 
derived from business done or property located in the state, 
except such corporations as pay a tax to the state upon 
gross receipts, insurance companies and reciprocal or in- 
terinsurance exchanges which pay a premium tax to the 
state as provided by law, banks, banking associations and 
trust companies, building and loan associations or com- 
panies, and religious, educational, benevolent and other cor- 
porations not organized or conducted for pecuniary profit. 


The Individual Income Tax 


Individual * income tax rates on the excess of net income 
above exemptions and credits are as follows: 1 per cent 
on net income up to and including $10,000; 2 per cent on 
that in excess of $10,000 and not exceeding $20,000; 3 per 
cent on all net incomes in excess of $20,000 and not ex- 
ceeding $100,000; 4 per cent on all net incomes in excess 
of $100,000. 

Exemptions 


Personal exemptions to individuals are as follows: un- 
married person, $1,000; husband and wife living together, 
widow or widower with a dependent minor child or de- 
pendent minor children, $1,500 plus $200 for each dependent 
minor child; for any person dependent upon, residing with 
and entirely supported by any individual taxpayer during 
the taxable year, $200. A husband and wife not living to- 
gether are required to make separate returns, and husband 


2 “Individual” as used in the Act means all natural persons and also 
all trusts, estates and fiduciaries acting for natural persons. 
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and wife living together but having separate incomes may 
make separate returns. In all cases where separate returns 
are made by husband and wife the personal exemption 
allowed each is $750. 


Deductions allowed in computing net income are prac- 
tically the same as under the Federal income tax law. 


Basis for Determining Gain or Loss 


For the purpose of determining gain or loss from the 
sale or other disposition of property, the prescribed basis 
js the actual value of such property if bought by the tax- 
payer after January 1, 1924, or if it was acquired by gift, 
devise or inheritance subject to that date the basis is the 
actual value at the time when acquired by the taxpayer; 
if acquired before January 1, 1924, the basis will be the 
actual value as of that date; provided that in case of prop- 
erty which was included in the last preceding annual in- 
ventory used in determining net income in a return under 
the new act, such inventory is to be taken in lieu of cost 
or market value; the final distribution to the taxpayer of 
the assets of a corporation are to be treated as a sale 
of the stock or securities of the corporation owned by him 
and the gain or loss reported accordingly. 


Exchanges of Property 


When property is exchanged for other property such 
exchange is to be considered as a conversion of assets 
from one form to another, from which no gain or loss 
will be deemed to arise. 


In the case of the organization of a corporation, the 
stock or securities received are to be considered as taking 
the place of the property transferred therefor and no gain 
or loss therefrom is recognized. 


When, in connection with a reorganization of a corpo- 
ration, or the merger or consolidation of two or more cor- 
porations, a taxpayer receives, in place of stock or securities 
owned by him, net stock or securities, such stock or se- 
curities are to be considered as taking the place of that 
for which they were exchanged, and no gain or loss is 
deemed to arise therefrom unless the actual transaction 
indicates loss or gain, in which event the same are to 
be credited or taxed as the case may be. 


North Dakota (Senate Bill No. 270, Regular Session; 
approved March 7, 1933).—This Act amends the prior indi- 
vidual income tax law. 

For the year ending December 31, 1933, the rates on 
net income as defined by the Act, after deducting exemp- 
tions, will be as follows: on net incomes not in excess of 
$2,000, 1 per cent; on net incomes in excess of $2,000 and 
not exceeding $4,000, 2 per cent; on net incomes of over 
$4,000 but exceeding $5,000, 3 per cent; on all net incomes 
of over $5,000 but not exceeding $6,000, 5 per cent; on all 
net incomes of over $6,000 but not exceeding $8,000, 714 
per cent; on all net incomes of over $8,000 but not exceed- 
ing $10,000, 10 per cent; on all net incomes of over $10,000 
but not exceeding $15,000, 12%4 per cent; on all net incomes 
inexcess of $15,000, 15 per cent. 

















Personal Exemptions 


_ The personal exemptions allowed are as follows: single 
individual, $500; head of a family or married person living 
with husband or wife $1,500, which in case separate re- 
turns are made may be taken by either or divided between 
them; each individual (other than husband or wife) de- 
pendent upon and receiving his chief support from the 
taxpayer, if such dependent individual is under 18 years 
ot age or is incapable of self-support because mentally or 
physically defective or incapacitated, $200. Exemption may 
be claimed for children over the age of 18 years and under 
the age of 21 years that are dependent upon the taxpayer 
lor support and are attending educational institutions. 
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solely in Canadian funds. 
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debtors in respect of Canadian funds. 
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If the taxpayer makes a return for a fiscal year begin- 
ning in 1932 and ending in 1933, his tax is to be com- 
puted by using the 1932 rates on that proportion of his 
total net income which the portion of such fiscal year 
ending with the calendar year 1932 bears to the full fiscal 
year. The 1933 rates are to be applied to the remainder. 


All Acts or parts of Acts in conflict with the new law 
are repealed. 


Oregon (H. B. 552; approved March 15, 1933).—This is 
an act amending Section 69-1306, Oregon Code of 1930, 
as amended by chapter 273, Oregon Laws, 1931, relating 
to corporations: 


Every mercantile, manufacturing and business corpora- 
tion doing business within the state, unless otherwise ex- 
empted, is made subject to an excise tax, measured by net 
income, at the rate of 5 per cent upon net income for the 
year 1930, and at the rate of 8 per cent upon income for 
the year 1931 and for each succeeding year thereafter. 

Each corporation taxable under this section is entitled 
to offset against this tax the amount of taxes paid upon 
personal property located in the state, and/or the amount 
of any tax on gross sales paid in the state in lieu of ad 
valorem taxes on tangible personal property, but the offset 
is not to exceed 90 per cent of the excise tax. 


Idaho (H. B. 159; approved March 11, 1933).—This is an 
amendatory act, which increases income tax rates on both 
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C. Payable and. paid to ‘nonresidents| No 0.C.* required. 
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in a currency other than Canadian. 







credited by Canadian| (1) If payable and paid solely in 


other like liabilities. (2) If obligation payable in a cur- 
rency other than Canadian. 
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Tax deduction 5%. any) with Form 603 within one week 
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February in each year. 















No O.C.* required. 
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Tax deduction 5%. 
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the interest cheques. Form 609 on 
or before last day of February in 
each year. 
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Form 603 with tax collected to be for- 
warded on same date as the issue of 
the interest cheques. 





Tax deduction 5%. 










No tax deduction. 
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Tax deduction 5%. 






Form 603 with tax collected to be for- 
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the interest cheques or on the date 
of the credit entry. 
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corporations and individuals, reduces exemptions and other- 
wise changes the income tax law. 


The new rates applicable to individuals after deductions 
and exemptions are: (1) on the first $1,000 of net income 
or any part thereof, 1 per cent; (2) on the second $1,000, 
2 per cent; (3) on the third $1,000, 3 per cent; (4) on the 
fourth $1,000, 4 per cent; (5) on the fifth $1,000, 5 per cent; 
(6) on any income in excess of $5,000, 6 per cent. 


Personal exemptions are reduced to $700 for a single 
person, $1,500 for a head of a family or a married person 
living with husband or wife, and $200 for each dependent 
person under 18 years of age or one incapable of self- 
support because mentally or physically defective. 


A tax return is required to be made by every single 
person or married person not living with husband or wife 
who has a net income for the taxable year of $700 or over, 
and by every individual if married and living with husband 
or wife if his net income for the taxable year is $1,500, and 
by every individual with a gross income of $5,000 or over, 
regardless of the amount of the net income. The require- 
ment applies to a husband and wife living together having 
an aggregate net income for the taxable year of $1,500 or 
over, or an aggregate gross income for such year of $5,000 
or over. 

The rates for corporations are graduated as follows: (1) 
on the first $1,000 of net income, or any part thereof, 1 per 
cent; (2) on the second $1,000 of net income, 2 per cent; 
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(3) on the third $1,000 of net income, 3 per cent; (4) on 
the fourth $1,000 of net income, 4 per cent; (5) on the fifth 
$1,000 of net income, 5 per cent; (6) on any net income in 
excess of $5,000, 6 per cent. 


Chain Store Taxes WALLACE CLARK & CO. 


Arizona (Chapter 96, Laws of 1933).—This Act repeals International Management Engineers 
Chapter 9, Session Laws of 1931-32 (1st special), relating 
to the licensing of stores. a as 


Idaho (H. B. 94; approved March 1, 1933).—This is an 
act requiring a license for the operation of stores and pre- NEW YORK PARIS 


scribing license and filing fees to be paid therefor. Graybar Building 25 Ave. Victor 
The licenses will be issued only for single stores; and Emanuel III 


in the case of each license application a filing fee of 50 cents 
is prescribed. The annual license fees, effective from and 
after July 1, 1933, are as follows: (1) one store, $5; (2) 
upon 2 stores, $10 for each store; (3) upon 3 stores, $20 
per store; (4) upon 4 stores, $35 per store; (5) upon 5 
stores, $55 per store; (6) upon 6 stores, $80 per store; 
(7) upon 7 stores, $110 per store; (8) upon 8 stores, $140 


per store; (9) upon 9 stores, $170 per store; (10) upon Organization and Management of Indus- 
10 stores, $200 per store; (11) upon 11 stores, $230 per 


nore: (Aik Seek: 1 een, I tessa, ee tries. Production, Distribution, Executive 


stores, $290 per store; (14) upon 14 stores, $320 per store; Direction. 
(15) upon 15 stores, $350 per store; (16) upon 16 stores, : ' : ; 
$380 a4 store; wD upon 17 ata, $410 = store; G7 Among our clients are leading industries in 
upon 18 stores, per store; upon stores, $+ . 

per store; (20) upon each store in excess of 19 stores, $500 eight countries. 

per store. 















Offices in Warsaw and Prague 












We are uniquely equipped to serve Ameri- 
Offset of Property Taxes oe Se ; 
: ; ; can manufacturers who have branch factories 
Any person, firm, corporation, copartnership or associa- 


tion upon which any license fee is imposed is given the or other industrial interests in Europe. 
right to offset against such license fees all taxes paid by 
the licensee upon real property or improvements thereon, 
situated in the State of Idaho, owned and used by such INFORMATION ON REQUEST 
licensee in connection with its business. 

Indiana (Chapter 271, Laws of 1933; approved March 
11, 1933)—An Act amending Sections 4, 5 and 10 of an 
Act entitled “An Act requiring licenses for the operation, 
maintenance, opening or establishment of stores in this 
state, prescribing a license and filing fees to be paid there- 
for, and the disposition thereof, and the powers and duties 
of the State Board of Tax Commissioners in connection 
therewith, and prescribing penalties for the violation there- 
of,” approved March 16, 1929. 

The amended law provides that every person, firm, cor- 
poration, etc. opening, establishing, operating or maintain- 
ing one or more stores or mercantile establishments, within 
the state, under the same general management, supervision 
or ownership, is subject to the following license fees: (1) 
upon one store the annual license fee is $3 per store; (2) 
upon two stores or more, but not exceeding five stores, 
$10 for each such additional store; (3) upon each store in 
excess of five but not exceeding 10 stores, $20 for each 
such additional store; (4) upon each store in excess of 
ten but not exceeding twenty, $30 for each such additional 
store; (5) upon each store in excess of twenty, $100 for 
each such additional store. 

These license fees are payable annually. 


Maine (H. B. 1705; approved March 31, 1933).—This 
Act provides for licenses for the operation of stores, with 
annual fees as follows: for 1 store, $1; upon each store in 
excess of 1 store but not exceeding 5 stores, $5; upon each 
store in excess of 5 stores but not exceeding 10 stores, $10; 
upon each store in excess of 10 stores but not exceeding 
15 stores, $15; upon each store in excess of 15 stores but 
not exceeding 25 stores, $25; upon each store in excess of 
25 stores, $50. In addition to these fees a filing fee of 50 
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cents with each application for renewal of license is re- 
quired. The fees will be in effect from and after July 1, 
1933. 


Minnesota (H. B. No. 816; approved April 12, 1933).— 
This law imposes a tax on ¢hain stores at specific ‘graduated 
rates and also a graduated gross income tax. 


The tax applies to every person engaged within the State 
of Minnesota in conducting a business by the system of 
chain stores excepting any person selling at retail one or 
more of the following—fuel, lumber, building material, 
gasoline and oils, and grain, if the gross sales of any such 
person from such products equal or exceed 95 per cent 
of the gross sales from all sources during any year for 
which the tax is imposed, and excepting cooperative asso- 
ciations organized under the laws of Minnesota in good 
faith and not for the purpose of evading the new tax. 


The tax imposed under the Act is equal to the sum of 
the amount under the two categories (a) and (b), as fol- 
lows: 


(a) A specific amount to be determined as follows: (1) 
$5 for each store in excess of 1 and not in excess of 10 
establishments under a single or common ownership, 
supervision or management; (2) $15 for each store in ex- 
cess of 10 and not in excess of 20; (3) $35 for each store 
in excess of 20 and not in excess of 30; (4) $65 for each 
store in excess of 30 and not in excess of 40; (5) $105 for 
each store in excess of 40 and not in excess of 50; (6) 
$155 for each store in excess of 50. 


(b) An amount based upon the combined gross sales of 
all stores or mercantile establishments within the state 
under a single or common ownership, supervision or man- 
agement in excess of exemptions prescribed in Section 4, 
computed by applying the following rates to the specified 
portions of gross sales in excess of the exemption: (1) 1/20 
of 1 per cent of gross sales not in excess of $100,000; (2) 
1/10 of 1 per cent of gross sales in excess of $100,000 but 
not in excess of $200,000; (3) 3/20 of 1 per cent of gross 
sales in excess of $200,000 and not in excess of $300,000; 
(4) 1/5 of 1 per cent of gross sales in excess of $300,000 
and not in excess of $400,000; (5) %4 of 1 per cent of gross 
sales in excess of $400,000 and not in excess of $500,000; 
(6) 3/10 of 1 per cent of gross sales in excess of $500,000 
and not in excess of $600,000; (7) 2/5 of 1 per cent of gross 
sales in excess of $600,000 and not in excess of $700,000; 
(8) % of 1 per cent of gross sales in excess of $700,000 
and not in excess of $800,000; (9) 3/5 of 1 per cent of gross 
sales in excess of $800,000 and not in excess of $900,000; 
(10) 34 of 1 per cent of gross sales in excess of $900,000 
and not in excess of $1,000,000; (11) 1 per cent of gross 
sales in excess of $1,000,000. 

The revenue from the tax is to be applied to the sup- 
port of schools, distribution to be made by the Department 
of Education in accordance with existing laws. 


Montana (House Bill No. 4; approved March 16, 1933).— 
This Act places a license fee on "every person, firm, cor- 
poration, etc. operating more than one store within the 
state, under the same general management, supervision or 
ownership, at rates as follows: upon one or two stores, 
annual license fee of $2.50 for each store; upon the third 
and fourth stores, $15 for each such store; upon the fifth 
and sixth stores, $20 for each such store; upon the sev- 
enth to the tenth stores, $25 per store; upon each store 
in excess of ten, $30 for each additional store. 


Vermont (House Bill No. 116, Regular Session; approved 
March 25, 1933).—This Act levies an annual license or 
excise tax on “retail merchants,” measured by gross sales, 
at graduated rates as follows: % of 1 per cent on gross 
sales from $15,000 to $100,000; %4 of 1 per cent from 
$100,000 to $200,000; % of 1 per cent from $200,000 to 
$500,000; 1 per cent from $500,000 to $750,000; 114 per cent 
from $750,000 to $1,000,000; -2 per cent from $1,000,000 to 
$1,250,000; 2% per cent from $1,250,000 to $1,500,000; 3 per 
cent from $1,500,000 to $1,750,000; 314 per cent from 
$1,750,000 to $2,000,000, and 4 per cent on sales above 
$2,000,000. 

The tax is primarily a chain store tax rather than a 
general sales tax. Retail merchants with sales of less 
than $15,000 per annum are not taxable and the word “re- 
tail merchant” as used in the Act is defined as meaning 
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and including “every person, firm, association, co- Partner- 
ship or corporation opening, establishing, operating or 
maintaining any store or group of stores under common 
ownership or common management whether through stock 
ownership, stock control or otherwise for the purpose of 
selling goods, wares or merchandise at retail in this state, 
except those exclusively engaged in gardening or farming 
and selling in this state, their-own products.” 

Section 3 requires that every retail merchant, as defined 
in the Act, must file with the Commissioner of Taxes on 
or before the first day of February each year a written 
report verified by affidavit of the owner or chief officer on 
prescribed forms, giving the number and location of its 
store or stores, the name and post office address of the 
owner or principal officer, the name and address of its 
officer or agent in charge of its business at each separate 
store; the nature and kind of business; the total gross 
sales during the preceding year ending the 3lst day of 
December and such other facts bearing on the proper 
taxation as the Commissioner of Taxes may require. All 
taxes on gasoline imposed under the laws of the state 
are not to be included in the computation of the total 
gross sales. 


The first tax will be based upon the sales for the year 
1933. 


West Virginia (H. B. 112; approved March 17, 1933)— 
This statute requires licenses for the operation of stores 
and prescribes license and filing fees. 


Every person, firm, corporation, association or copart- 
nership operating one or more stores or mercantile estab- 
lishments under the same general management, supervision 
or ownership is required to pay annual license fees as fol- 
lows: (1) upon 1 store, $2; (2) upon 2 stores or more, 
but not to exceed 5 stores, $5 for each such additional 
store; (3) upon 6 stores or more but not to exceed 10 
stores, $10 for each such additional store; (4) upon each 
store in excess of 10 but not in excess of 15 stores, $20 
for each such additional store; (5) upon each store in 
excess of 15 but not exceeding 20 stores, $30 for each such 
additional store; (6) upon each store in excess of 20, but 
not to exceed 30 stores, $35 for each such additional store; 
(7) upon each store in excess of 30 but not exceeding 50 
stores, $100; (8) upon each store in excess of 50 but not 
exceeding 75 stores, $200; (9) upon each store in excess 
of 75 stores, $250 for each additional store. 


A filing fee of 50 cents for each license application is 
prescribed. 


Capital Gain in Relation to the Deduction 
Limitation for Charitable Contributions 
(Continued from page 168) 


Article 21 of Regulations 62, 65 and 69 under the 
Acts of 1921, 1924 and 1926, and Article 41 of Regu- 
lations 77 under the 1932 Act contain identical lan- 
guage on this subject. 


Since the Commissioner by his regulations recog- 
nizes that gains derived from the sale of capital 
assets forms a part of the taxpayer’s net income, 
certainly such gains constitute “net income,” within 
the meaning of that term as used in the charitable 
contributions section. Congress apparently did not 
intend to change the meaning of that term by the 
adoption of the capital gain provisions. Congress 
also used the term “net income,” in Section 120 of 
the 1928 Act, providing an unlimited deduction for 
contributions under certain circumstances, and also 
in Section 706 covering contributions to a trust, and 
if the term “net income,” as used in those sections 
were so construed as to exclude income derived from 
capital gains, it would do violence to the plain 
intent of Congress by defeating the purpose of those 
sections. 
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If Congress intended the term “net income,” as 
used in the charitable contributions section to mean 
“ordinary net income,” where the taxpayer elected 
to have his capital gains taxed at 12% ga such BAKER, VOORHIS & CO. 
intent would necessarily have to appear in the capital 
gain provisions as it is not expressed or implied in 
any other section of the Act. -However, it seems 
that Congress in the capital gain provisions not only 
expressed no intent to impair or destroy the deduc- 
tion for charitable contributions, but it was careful 
in those provisions to preserve to a taxpayer his 
usual and ordinary deductions, even if they had to ’ 
invade capital gain in arriving at the “capital net No firm can do business successfully for 
gain,” subject to the 12% per cent tax. more than one hundred years without that 

The Act defines “capital net gain” to mean “the moral force behind its methods which is so 
excess of the total amount of capital gain over the essential in gaining and holding the confi- 
sum of (A) the capital deductions and capital losses, dence of its patrons. 
plus (B) the amount, if any, by which the ordinary 
deductions exceed the gtoss income computed with- 
out including capital gains.” 

The Act provides that “ordinary deductions” mean 
“the deductions allowed by Section 23 other than 
capital losses and capital deductions.” Section 23 
allows a deduction for charitable contributions to 
the extent of 15 per cent of a taxpayer’s net income, 
so that the deduction for charitable contributions is 
wholly and unqualifiedly preserved to a taxpayer. BAKER, VOORHIS & CO. 

Congress merely provided special tax rates on 119 Fulton Street NEW YORK 
ordinary net income and capital net gains without 
disturbing a taxpayer’s usual and ordinary deductions. 

The Act defines “ordinary net income” to mean “Serving the American Bar since 1820” 
“the net income, computed in accordance with the 
provisions of this title, after excluding all items of 
capital gain, capital loss, and capital deductions.” 
These ns secmeasiline had to Neyer because EFFICIENCY - SPEED - ACCURACY 


they entered into the computation of the capital net ; _ ee 


gain or capital net loss of a taxpayer. But Congress 
Pandick {Press Ine 


did not exclude from “ordinary net income,” any or- 
Tax Cases 
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dinary deduction connected with or measured by a 
capital gain, such as interest paid to carry capital 
assets, personal property taxes, etc. 


If Congress had singled out “capital gain,” for 
taxation at 12% per cent, such gain could not be 
invaded by any deduction for charitable contribu- 
tions. There is quite a distinction between “capital 
gain,’ and “capital net gain.” In the determination 
of the amount of the “capital net gain,” Congress 
provided for the invasion of the capital gain by the 
excess of ordinary deductions over ordinary gross 
income, and one of the ordinary deductions is the 
deduction for charitable contributions. In Report 
No. 179, 68th Cong., Ist Sess., Committee on Ways 
and Means, covering the Rev enue Bill of 1924, it is 
stated (at p. 19): 

Section 208. * * * In the bill paragraph (4) is in- 
serted, and the two succeeding paragraphs are changed 
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in order to revise the definition of capital net gain so the gifts from taxpayers. Any other construction will 
tax in cases where there is a deficit in ordinary income 


will be 12% per cent of an amount determined by sub- pear as a deterrent to the making of substantial gilts 
tracting from the capital-net gain the amount of the deficit and offend the spirit of the Act. 

in ordinary net income. This provision is in the interest 

of the taxpayer. 


It is therefore clear that in the first place the total The Stimulation of Industry Through 


deduction for charitable contributions must be used Tax Exemption 
in the computation of “ordinary net income” and any a 
: (Continued from page 173) 


deficit invades the amount of capital oo uals or corporations ;** while in the other states, the 

The decision of the Board in the Straus case can exempt property must belong to an irrigation dis. 
be further supported by the well-settled principle trict. Insofar as these districts are held to be state 
of construction that if Congress reenacts a statute in or municipal, their property is exempt to the extent 
substantially the same terms as a prior act, and there that other state or municipal property is exempt." 
has been a judicial or long-continued administrative Much of the land in the western states is not suitable 
construction of the prior Act, it is tantamount to an for agriculture unless irrigation systems are devel- 


adoption of that construction, for Congress is pre- oped. This fact has led to encouragement of agri- 
sumed to have knowledge of such construction. 






































: culture by means of the exemption of property used 
aay B pe . ta pea tn . ; B Tr ©. in irrigation projects. In Louisiana, the irrigation 
tag age, h — ; “ = eaborn, 282 MI. < development is tied up with hydro-electric projects. 
101; McCaughn v. Hershey Chocolate Co., 283 U. S. Tax exemption to encourage forestation is found 
488 ; Williams v. Burnet, 59 F. (2d) 357). If Congress 


in the six New England states and in New York. 
In the South, Alabama and Mississippi provide this 
type of tax exemption; in the Middle West, lowa, 
Minnesota, Ohio, and South Dakota; and in the far 
West, California and Colorado. In addition to the 
states granting exemption to forested lands, six other 
states 7° assess such property at a very low valuation 
(usually one dollar an acre) or.subject it to a very 


were not satisfied with the departmental interpreta- 
tion permitting from 1921 to 1932 a deduction for 
charitable contributions on total net income subject 
to tax, including capital gains, that body would have 
challenged and corrected such holding instead of 
continually reenacting the capital gain and charitable 
contributions sections in the same language. 


The construction of the Commissioner from 1921 


° : 73 Colo. : = 1921, p. 1840; Utah: Comp. Laws 1917, Vol. I, 
to 1932 was a practical and sensible one, and tended “ oak ns Le —a—_— oti ai yt 
to carry out the policy of Congress to sustain the wa the property of irrigation districts is held to be state 
thousands of charitable institutions depending on % Idaho, Ind., La., Mich., Penn., Wis. 
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Table III 
TERMS OF TAX EXEMPTION LAWS RELATING TO COMMERCE AND INDUSTRY 












































Date , 
State original Property exempted Period of Other terms of Legal citation of 
law exemption exemption present law 
ia. —«|ss«d1899, = |Raw material produced in State. Manufac- Code 1923, Sec. 3022 
1913 5 articles in hands of producer (for 1 
yr. 
1893 All factories, with land & machinery (both|5 yrs. from date of|Counties, cities, towns, author-| Code 1923, Sec. 3023 
old & new), & capital stock incorp. or const. ized to exempt 
Ark. 1926 All capital invested in textile mills (both old|7 yrs. from date of loca-|Exempt from all taxation Acts 1927, p. 1209 












and new) tion or date of amend- (Const. Amend.) 












































































































ment 
Calif. 1914 venee of aad 50 tons burden, registered in| Until Jan. 1, 1935 From all local taxes Const. XIII,-4 
alif. ports 
Conn. 1854 Fishing apparatus used in main business of] Permanent Pub. Acts 1927, p. 4432 
any person or company (to $200) 
Del. Real estate on which factory located, not over|Ten yrs. from date first|From all taxes Rev. Code 1915, pp. 
1879 5 acres—applies to City of New Castle,| assessable after act 503-504 
1887 Delaware City, passed 
1889 Town of Newport, 
1881 Specified sections of Wilmington 
1829 Stock on hand of a manufacturer Permanent From all taxes Rev. Code 1915, p. 506 
pon tag Vessels trading from any part of State Permanent From all taxes Rev. Code 1915, p. 506 
rli 
Ga. 1916 Vessels engaged exclusively in foreign com-|Permanent. Subject to|From all taxes Laws 1916, p. 27 


merce, owned & operated by Ga. citizens or 


" termination by gen. as- 
corporations 


sbly. after 10 yrs. 


























1923 Bldg. & equip. (new or new add. after Jan. 1, 
1924), for mfre. of cotton, wool, linen, silk, 
rubber, clay, wood, metal, metallic or non- 
metallic, mineral, or combination of same, 
creamery or cheese plant; or for develop- 
ment of electricity 


5 yrs. from beginning 


Permissive: (to county, town, 
of construction 


Laws 1923, p. 67 
city) 





































Ky. 1917 Mach. & products in course of mfre. Permanent From local taxation Statutes 1930, 4019a-10 
La. 1913 Vessels engaged in over-seas trade, domiciled From all taxes Const. 1921, Art. 10, 
in La. ports Sec. 4 
1879 Bldgs., fix. & mach., used in mfg. or com-|15 yrs. from date of|From all taxes Const. 1921, Art. 10, 
1921 merce on lands along canal (investment at} adopt. of const. Sec. 4 





least $25,000; at least 25 workers) 

1926 Combined systems of irrig.-navig. & hydro- 
elec. power (investment $3,000,000 or more), 
all prop. except value of real estate at time 
of acquisition 

1930 New industries 



















10 yrs. from date of|From all taxes 
completion 

(Const. prior to Jan. 1, 
1932) 


Not more than 5 yrs. 


Laws 1926, p. 509 






















Permissive to municip. of par- 
ishes, from those taxes (on vote 
of prop. tax payers) Each di- 
rectly competing similar in- 
dustry must file its consent 

10 yrs. from date of|From all taxation (Data not to 
opening apply to lands & surf. improv.) 
Permissive: Counties or cities, 
from those taxes 


Laws 1930, p. 7 



















Me. 1878 Gold & silver (or other metals) mines in 
process of development 
Md. 1929 Mach. used in mfg.; raw materials on hand 
& mfg. products in hands of mfrs. 
1878 Mach. used in mfg. in Baltimore 
1927 All factories in Washington County 











Rey. Stat. 1916, p. 229 
Laws 1929, p. 632 


Code 1924, II, 81-169 
Laws 1927, p. 884 


Laws 1927, p. 152 




















Time must be limited |Permissive: County & munici- 
al taxation 
15 yrs. from date of|From local taxes 


construction 








1927 Property of power stations or mfrs. for 
generation of electricity in Dorchester Co., 
& capital stock of any such corpn. 

1927 All prop. of Md. & Del. Const. Ry. 



























From local taxation in Caroline 
County 

2 or 4 yr. term (from|From local taxation in Prince 
date of law) aie St. Mary’s & Charles 
os. 


5 yrs. from date Laws 1927, p. 732 


Laws 1929, p. 237 















1922 All prop. of Washington, Brandywine & 
Point Look Out R. R. Co. 














Fish in possession of fishermen or their agents 
Vessels of over 500 dead wt. tons registered in 
Md. ports, owned by Amer. citizens, reg- 
ularly engaged in foreign or coastwise com-. 
merce 

Boats & fishing apparatus used in commercial 
fishing (to $300 in value) 

New manuf. (industries are named: include 
practically everything except railroads.) 


Laws 1929, p. 630 
Laws 1929, p. 632 








Until Dec. 31, 1935 





































From local taxation Gen. Laws 1921, p. 546 
Amend. back 1928 
Chap. 77, 1930, Sec. 


3109, 3114 


Stat. 1926-27, p. 139 

Pub. Laws 1926, p. 243 
Pub. Laws 1926, p. 242 
Pub Laws 1926, p. 242 
Pub. Laws 1926, p. 278 


Pub. Laws 1926, p. 278 
Cahill’s 61:4, p. 2278 
















5 yrs. from date of}Local taxation 
charter or commence- 
ment of work 

















Unpatented mines & mining claims 

Ships under construction, & materials used 
Boats, to $100 in value 

Mines, until they become a source of profit 
Any railroad, or part thereof, not completed 
or open for use for a period of 10 years 
Unprofitable street railways 

Vessels registered in N. Y. ports, Amer. 
owned engaged in foreign commerce with 










Not over 10 yrs. Permissive: Towns 























Permissive: localities 
From all taxation 










Until Dec. 31, 1932 












aN. . 

New mfg. plants & public utilities Not over 5 yrs. Permissive: Cities may exempt 
from municipal taxes) _ 
Taxed at 1/10 of 1% in lieu of 


all other taxes 


Com. Stat. 1921, p. 1786 
Laws 1927, p. 173 























1927 Cotton manuf. with equipment (but not the 
Orig. an} land) 





















Unpatented mining claims except improve- 
ments, machinery & buildings 

Vessels of 50 tons or over, registered in 
Oregon 

Capital stock invested in laundering or manu- 
facturing plants 

Machinery & tools used in manf. (in cities 
of first & second class) 

New mfg. prop. including site 

Specified railroad prop. 





Gen. Laws 1920, p. 2993 
Const. Art. 9, Sec. 1b 
1928 Supp., p. 864 

Penn. Stat. 1921, Sec. 














Until Jan. 1, 1935 From local taxes. 






From state tax on capital stock 







All taxation, except state corpn. 
tax 20903 

Permissive: local taxation. Gen. Laws 1923, p. 301 
Permissive: Towns may exempt|Gen. Laws 1923, p. 302; 
when net earnings under 2% Laws 1925, p. 329; 
Laws 1928, p. 406 
From county and township taxes| Acts 1924, pp. 977, 1080 
Acts 1928, p. 1732 











Not over 10 yrs. 
1 to § 

























Cotton, woolen, rubber, pottery, pulp, leather, 
soap, & hwd. mfg. estabs. built within 5 yrs. 
of passage of Act, in following counties: 

Oconee (at least $20,000) Anderson, Aiken, 
Georgetown, Dillon 


5 yrs. from date when 
would become assess- 
able 















(Table continued on page 204) 
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low tax (ten cents an acre). The importance of con- 
servation of forests was first realized in the older 
states whose timber lands were depleted at an early 
date. I: Maine, for example, the first conservation 
law was passed in 1872.7° The lumbering industry, 
particularly in furnishing materials for shipbuilding, 
developed in that state as one of the first industries, 
and the consumption of the forests was rapid.” 
The exemption to encourage forestation varies some- 
what in form among the states. Land planted to 
trees, in compliance with specific directions and un- 
der supervision, is exempted from taxation for a 
stated period of years. In some cases the land is 
taxed, and only the trees or the added value because 
of planting is exempt. A yield tax is often imposed 
at the time the trees are cut.”® 

There is considerable variation in the terms of the 
exemption laws relating to commerce and industry. 
The provisions, together with dates of adoption in 
the various states, are given in Table III. 


It will be noted that in the exemption of factories 
and machinery the provision in nine states ™ is per- 
missive, granting towns, cities, or counties authority 
to exempt such property from local taxation on vote 
of local inhabitants or by act of local governing 
boards. Thus the state tax base is not reduced in 
those commonwealths. Louisiana and Virginia have 
given some consideration to existing industrial es- 
tablishments with which new enterprises would com- 
pete.*° These states require that consent of existing 
establishments be secured before exemption is grant- 
ed to new competing enterprises. Furthermore, the 
Virginia law requires that the local governing board 
first show that the loss in revenue because of the 


76 Taws 1872, Chapter 66. 

™ See Davis, op. cit., Vol. III, pp. 1225 ff. 

% A yield or stumpage tax is imposed in Ala., Conn., Idaho, La., 
Me., Mass., Mich., Minn., Miss., N. Y., Ohio, Penn., Vt., W 

 Ale., Ge., i, me., N. H., Obte., RK. I., Vt. Va. 

% See Table III. 
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exemption will be more than compensated by the 
establishment of the new industries. 

In Georgia and Mississippi the exemption from 
taxation is restricted to factories producing specified 
commodities. Cotton, wood, and metal industries, 
which are among the most important in the state, 
are granted exemption in Georgia.** The Missis- 
sippi statute specifies the industries that are to re 
ceive the tax favors, the list being so long and 
inclusive that practically every industry in the state 
is named.** The state constitution contains no limi- 
tation except that railroads may not be included® 
In Oklahoma, cotton manufacturing is especially 
favored, such property being placed in a class by it- 
self and subjected to a rate of one-tenth of one per 
cent.8t In South Carolina, the exemption laws ap- 
plying to some of the counties contain a list of the 
industries to which tax exemption may be granted. 
These industries are the leading ones of the state, 
such as cotton, woolen, pottery, pulp, soap, and hard- 
wood manufacturing. Similarly, Vermont favors 
quarries, and Wyoming the production of beet 
sugar.** 

A minimum investment is required in order to se- 
cure the exemption of factories and machinery in 
Louisiana, South Carolina, and Vermont.® Louis- 
iana also requires that at least twenty-five laborers 
be employed.** The terms of the exemption are speci- 
fied, in the case of factories or machinery, in every 
state except Pennsylvania. The period ordinarily 
covers from three to ten years.** In most cases *™ 


the exemption to factories or machinery is granted 
to new enterprises only, since the object of such 
favors is to attract industries to the state granting 


the exemption. 
(To be Continued) 


81 See Table III. 

82 Const., Sec. 192. 

83 See Table III. 

%Ga., La., Mies., Okla, R. L, S. C.,. Va 


TABLE I1I]—Continued 














Date 
State original 

law 
| ull 1927 
(cont.) 


Property exempted 





(new) in McCormick County 
All manufactories (new) in following coun-|5 
ties: Williamsburg, Lawrens, Georgetown, 
Greenwood, Marion, Sumter, Clarendon, 
Cherokee, Saluda (Cap. at least ($100,000) 
|Same, in Newberry County (Cap. $50,000) 


1925 


$25,000) 


$10,000) 
Allendale (Cap.| 5 
$10,000) 

Mfd. articles in hands of producer (made 
from produce of this state) 


County includes hotels 





tramways, bldgs. used therein (amt. invested 
must exceed $1,000) 


Mfg. estabs. and works of internal improve-| Not exceeding 5 yrs. 


ment 


1883 Property of mfrs. of zinc or metallic zinc from 
native ores of the state 

1891 Property used for telephone purposes (Tele- 
phone Co.’s or individuals) 

1929 |Bldgs. and land on which situated, used in 

(begin- | mfr. of beet sugar 

ning in 

1897) 





Property of hydro-electric power companies] 5 ze, from date of com- 
pletion 


establishment 
i i ( Same 
Same in Sumter & Greenville Counties (Cap. | Same 


Same, Sumter & Clarendon Counties (Cap.|10 yrs. 
_establishment 


establishment 


Mfg. estabs., agg mines, and machinery,|10 yrs. from commence-|Permissive: to towns 
ment of business 


Period of 


i Other terms of 
exemption 


I Legal citation of 
exemption 


present law 
From county taxes, except for| Acts 1927, p. 1085 
school purposes 


from date of|From county taxes except for| Acts 1925, pp. 883, 891 
school purposes 





|Same 


Acts 1929, p. 175 
Same 


Acts 1929, p. 124 








from date of|Same Acts 1927, p. 272 


from date of|From county taxes except for} Acts 1929, pp. 137-38 
school purposes 


Ann. Code 1917 I, p. 
425 
Gen. Laws 1917, p. 202 


Permissive: Cities, towns and|Tax Code 1930, p. 2255 
counties may exempt from those 
taxes. New estabs., must not 
compete with existing estabs. 
Governing body must find that 
loss in revenue will be more 
than compensated 

From all taxes Stat. 1929, p. 854 
Except real estate not used in| Stat. 1929, p. 854 
carrying on this business J 
At least 75% of beets used in| Laws 1929, p. 175 
such factories must be produced 

in Wyo., if suf. supply can be 

obtained there. (Not to apply 

to facts. exempted previously.) 











